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points of law without the limits imposed by headnote 
searching alone. 


Confidence. Every time. 
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Features 


Edith G. Osman—President of The Florida Bar 
by Mary Smith Judd 


The “Big Lie”—False and Misleading Testimony by a 
Civil Litigant Does Have Serious Consequences 
by Donald A. Blackwell 


The Threshold Inspector: Champion of the Public Weal 
or Construction Industry Rogue? 
by Kevin P. Kelly 


Columns 


Letters 
What Better Time for a New Beginning? 
by Edith G. Osman 


Making Your Membership Work for You 
by John F. Harkness, Jr. 


1998 Changes to Public Works Bonds and Construction Lien Law 
by Larry R. Leiby 


The New Limited Liability Company in Florida 
by Ronald J. Klein, Carlos A. Lacasa, and Thomas O. Wells 


When the Tenancy by the Entirety Doctrine Meets 
the Bankruptcy Code 
by Michael O. Massey 


Ups and Downs: A REIT Dilemma 
by Brian K. Jordan 


You Should Have Called Me Sooner 
by Raymond T. (Tom) Elligett, Jr. 


Determining the Best Interest of the Child: The Resolution of 
Name Disputes in Paternity Actions 
by William D. Palmer 


Florida’s Anti-Money Laundering Statutes 

by Israel Reyes 

Liability for Negligently Disabling or Failing to Repair a 
Traffic Signal: Absolute Immunity in the Third District? 
by Joel S. Perwin 


More APA Reform: The 1999 Amendments to Florida’s 
Administrative Procedure Act 
by Lawrence E. Sellers, Jr. 


Books 


Cover photo of new Bar President Edith G. Osman 
taken from the balcony of her Brickell Key home by Scherley Busch, Miami. 
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Point. Click. Believe. 


Believing is seeing CheckCite 2000, rebuilt for the new millennium with the reliability of The Next 
Generation of SHEPARD’S® Citations Service and unprecedented ease in automatic citation checking. 


No other automatic citation checking tool delivers like 

CheckCite 2000 software because no other citator is based 

on The Next Generation of SHEPARD’S, the standard in 

citation services. Get exactly the results you need with three 

powerful integrated citators and easily customizable search e 

and reporting options to fit your specific cite-checking needs. >) 

CheckCite 2000 software even identifies discrepancies in A LLY; S 

quotes and page numbers. 

You focus on the results of the final citation check, not on how The Next Gener ation 


to get them. It’s that easy. And with The Next Generation Ex clusively from 
of SHEPARD’S® Citations Service, it’s that accurate. 


See what the all-new CheckCite 2000 software can do for you. i LEXIS: NEXIS 
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Edith G. Osman 
President-elect 
Herman J. Russomanno 
Executive Director 
John F. Harkness, Jr. 
Board of Governors 


First Circuit Alan B. Bookman; Second Circuit Kelly 
Overstreet Johnson, Michael J. Glazer; Third Cir- 
cuit Bruce W. Robinson; Fourth Circuit Christine 
R. Milton, Henry M. Coxe tll; Fifth Circuit William H. 
Phelan, Jr.; Sith Circuit Morris Silberman, John 
A. Yanchunis; Seventh Circuit Edgar M. Dunn, Jr.; 
Eighth Circuit Robert A. Rush; Ninth Circuit Kirk 
N. Kirkconnell, Michael P. McMahon, John 
Marshall Kest; Tenth Circuit Jack P. Brandon; Bev 
enth Circuit Miles A. McGrane ili, David B. 
Rothman,Tod Aronovitz, Manuel R. Morales, Jr., 
Don L. Horn, Sharon L. Langer, David W. Bianchi, 
Andrew Needie, Stuart Z. Grossman, Arthur H. 
Rice; Twelfth Circuit Anthony J. Abate.; Thirteenth 
Gircuit William Kalish, Mark P. Buell, Richard A. 
Gilbert; Fourteenth Circuit Dixon R. McCloy, Jr; 
Fifteenth Circuit Caro! M. Brewer, Jerald S. Beer, 


_ Michael P. Walsh; Sbteenth Circuit James S. 


Lupino; Seventeenth Circuit Michele Kane 
Cummings, David D. Welch, Henry Latimer, Jesse 
H. Diner, John Hume; Eighteenth Circuit James 
A. Sisserson; Nineteenth Circuit Louis B. Vocelle, 
Jr; Twentieth Circuit John P. Cardilio; Out-of-State 
Richard A. Tanner, lan M. Comisky, Dennis M. 
Whalen, Gary J. Leppla; President YLD Gregory 
W. Coleman; President-elect YLD Stuart N. 
Ratzan; Public Members, Royce B. Walden, Alvin 
E. Smith. 


Editorial Board 


Chair: Richard E. Fee, Tampa; Vice Chair: Jeffrey 
D. Kottkamp, Ft. Myers; Members: Angelia M. 
Baldwin, Ft. Lauderdale; Donna E. Blanton, Talla- 
hassee; Kelly M. Braun, Tampa; Dean Bunch, 
Tallahassee; Susan G. Chopin, West Paim Beach; 
Jonathan T. Colby, Miami; Christine C. Daly, Lake 
Wales; Ralph A. Demeo, Tallahassee; Cleveland 
Ferguson lil, Ft. Lauderdale; Amy L. Fischer, West 
Palm Beach; Nancy S. Freeman, Winter Park; 
Judge Thomas G. Freeman, Jr., Sanford; Gary S. 
Gaffney, Davie; Clifton H. Gorenfio, Sanford; Keith 
C. Haymes, Miami Beach; Debra S. Hill, Ponte 
Vedra Beach; Rand Hoch, West Paim Beach; 
Valerie G. Itkoff, Miami; Judge Lisa D. Kahn, Viera; 
Martyne Marzi Kaplan, Hollywood; Stacy L. Katz- 
Carchman, Boca Raton; Benedict P. Kuehne, 
Miami; David Lawrence Ill, New York Steven B. 
Lesser, Ft. Lauderdale; Heather Jo Melom, Tal- 
lahassee; David K. Miller, Tallahassee; Peter 
Papagianakis, Tampa; John R. Reid, Jr., Oriando; 
Laura S. Rotstein, Tamarac; Lawrence D. 
Silverman, Miami; Susan L. Stephens, Tallahas- 
see; Robert H. Sturgess, Jacksonville; Rafael 
Suarez-Rivas, Hollywood; Frances H. Toomey, 
Tampa; R. Craig Waters, Tallahassee; Mark J. 
Wolfson, Tampa; Board Liaison: James A. 


Letters 


Court’s Treatment 
of Fraud Claim 

I read with interest Nancy Wear’s 
article, “Planning Ahead: Some Tips 
for the Complaint Drafter Dealing 
with the Economic Loss Rule” (May). 
As appellate counsel for Bankers in 
Bankers Risk Management Services, 
Inc. v. Av-Med Managed Care, 697 
So. 2d 158 (Fla. 2d DCA 1997), I can 
assure Ms. Wear that Bankers did 
not “shake its head in bewilderment 
at the outcome” of that appeal. The 
court reversed the dismissal of all 
but one of Bankers’ claims against 
Av-Med—a great outcome, espe- 
cially given the state of the law 
when Bankers filed the appeal. In 
reversing, the Second District cor- 
rectly recognized that tortious inter- 
ference with a contractual relation- 
ship is a “classic tort action not 
subject to the limitations” of the 
economic loss rule. See American 
Medical International, Inc., v. Palm 
Beach Gardens Community, Inc., 
590 So. 2d 947 (Fla. 4th DCA 1991). 
By its very nature, a claim for tor- 
tious interference addresses 
wrongful conduct that is separate 
from the parties’ contractual rela- 


tionship and that results only in 
economic damages. 

Bankers’ fraud claim presented a 
very different set of circumstances. 
The Second District correctly char- 
acterized that claim as essentially 
accusing Av-Med of fraudulently 
representing that it was properly 
performing its duties under the par- 
ties’ contract. Bankers maintained 
that its claim was nevertheless 
separate because at least some of its 
damages flowed not from Av-Med’s 
failure to perform under the con- 
tract, but from the fact that Bank- 
ers relied upon Av-Med’s alleged 
misrepresentations and reassured 
its clients that the problems they 
were experiencing would soon be re- 
solved. While Bankers contended 
that the fraud damages could be 
separated from the contractual 
damages, it was not baffled by the 
Second District’s contrary conclu- 
sion, nor was it baffled by the fact 
that the court treated the fraud 
claim differently than the tortious 
interference claim. 


PATRICIA J. KELLY 
St. Petersburg 


Oath of Admission to The Florida Bar 


The general principles which should ever control the lawyer in the prac- 
tice of the legal profession are clearly set forth in the following oath of 
admission to the Bar, which the lawyer is sworn on admission to obey and 
for the willful violation to which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of the United States and the Constitution of 
the State of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear 
to me to be unjust, nor any defense except such as | believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me 
such means only as are consistent with truth and honor, and will never 
seek to mislead the judge or jury by any artifice or false statement of fact 
or law; 

“| will maintain the confidence and preserve inviolate the secrets of my 
clients, and will accept no compensation in connection with their business 
except from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which | am charged; 
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THE SOURCE 
FOR CORPORATIONS 


Let Empire give you efficiency and class all in one 


We have separate Florida kit editions for: 

PROFIT 
$58.00 

58.00 

¢ PROFESSIONAL ASSOCIATION 
$58.00 

e LIMITED LIABILITY COMPANY 
$58.00 

e LIMITED LIABILITY COMPANY-P.A. 

and separate kit editions for state of: 

e NY, NJ, TX, DC, CT, & GA 


We have incorporation filing service: 


ELECTRONIC FILE Absolutely the fastest. We file your articles electronically with the Secretary of State. Your 
$15.00 + Fees + Kit original documents never leave your office. (FILED WITHIN 2-4 HRS. KIT & DOCUMENTS IN 
YOUR OFFICE WITHIN 1 WORK DAY). 


QUICK FILE We pick-up and hand file your articles with the Secretary of State. (FILED THE NEXT WORK 
$15.00 + Fees + Kit DAY KIT & DOCUMENTS IN YOUR OFFICE WITHIN 2 WORK DAYS). 


QUICK CORP The easiest and fastest. We prepare your articles and file them electronically with the Secretary of 
$25.00 + Fees + Kit State. (KIT & DOCUMENTS IN YOUR OFFICE WITHIN 1 WORK DAY). 


QUICK STAND We obtain certificates of good standing or corporate status from the Secretary of State. (24 HRS.) 
$23.75 Including Fees/Electronic $28.25 


QUICK COPY We obtain copies/certified copies of documents from the Secretary of State. (1-2 WORK DAYS). 
$15.00 + Fees 


QUICK RESERVATION _ We reserve your corporate name with the Secretary of State for 120 days. (1-2 HRS). 
$50.00 Including Fees/Electronic $54.50 


CUSTOM MINUTES We customized the minutes and bylaws with the corporate name and other information. Creating hand 
$6.00 - $8.00 typed originals ready for signature. 


Each Corporate Kit features: Checklist Instructions Work Sheets 8 Tab Dividers Stock Transfer Ledger 25% Rag Minutes 
Certificates © Padded Binder ¢ Slip Box * Corporate Seal * Written Statement to Organize in Lieu of Minutes * Typewriter Spaced ¢ Buy-Sell 
Agreement ¢ Independent Contractor Agreement « Employment Agreement Stock Subscription Agreement e Indemnification of Officers 
and Directors Plan ¢ Death Benefit Plan ¢ IRC Election 248 Plan e “S” Corporation formerly Sub “S” Plan ¢ Medical Plan ¢ Voting Trust Plan 
e Shareholders Minutes ¢ Directors Minutes ¢ Annual Shareholders Minutes * Power of Attorney Form e Special Power of Attorney Form e 
Shareholders Notice of Waiver ¢ Directors Notice of Waiver ¢ Officers Notice of Waiver ¢ Shareholders Proxy * Application for Sales and Use 
Tax ¢ Application for Employer ID Number ¢ Pre-Printed Envelopes for Both Applications * Election by Small Business Corporation (Form 
2553) ¢ State Unemployment Status Application. 


CALL NOW 
1-800-432-3028 
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What Better Time for a New Beginning? 


Where have you gone, Joe DiMaggio? 


A nation turns its lonely eyes to you... 


hat line from Simon and 

Garfunkel’s immortal 

“Mrs. Robinson” haunted 

me for 30 years. After 
DiMaggio left for the last time, 
sports columnist Tim Keown illumi- 
nated that legendary lyric: “Joe 
DiMaggio wasn’t just a man; he was 
a concept. He typified the way the 
children of the Great Depression 
were taught to behave. They were 
respectful, gracious, and unassum- 
ing ....the successful were thank- 
ful, and never publicly boastful of 
their place in the world.” 

Simon and Garfunkel worried 
about lost idealism, lost innocence, 
a lack of heroes. If that brand of cyni- 
cism troubled our society in 1969, it 
plagues our profession today. Ours 
is a calling comprised of profession- 
als trying to balance the instinct to 
do good with the impulse to do well. 
Unfortunately our public image 
(much more than our actions) has suf- 
fered along the way. 

Where have you gone, Atticus 
Finch? If you ask me, not very far: 
Last year lawyers in Florida contrib- 
uted almost one million hours in pro 
bono work and nearly $2 million in 
legal aid funding. In addition, nearly 
15,000 Florida lawyers provided over 
1.5 million hours to charities, civic 
groups, and other organizations. But 
our daily efforts have been sacrificed 
at the altar of angry editorials and 
late-night humor. 

Jay Leno recently suggested that 
we send lawyers to negotiate in 
Kosovo because if they did not come 
back, well, no loss .. . . Leno was 
wrong, very wrong. For all of the dis- 
putes over discovery and damages, 
the fact is that we lawyers work hard 
to protect others. Every day we pro- 
tect battered women from their abus- 
ers, single mothers from wrongful 
eviction, and accident victims from 
insurance companies that take their 


premiums but 
refuse to take their 
calls. We ease 
families through 
the agony of di- 
vorce and crime 
victims through 
the pain of testify- 
ing. We draft the 
wills that protect 
children and com- 
plete the closings on family homes. What 
we do is important and valuable. 

Did Leno negotiate his contract 
without a lawyer? Not likely. 

I’ve spent the past year travelling 
the country, listening to lawyers and 
judges underscore the need to restore 
faith in our justice system and in the 
professionals entrusted to run it. I’ve 
heard Mario Cuomo, Chief Justice 
Rehnquist, Justices Kennedy and 
O’Connor, and our own Chief Justice 
Harding speak passionately on the 
subject. I’ve read studies from across 
the country. The bottom line is that 
the people who dislike us most know 
us least: While 80 percent of Ameri- 
cans recognize that we have the best 
justice system in the world, those 
who hold attorneys in low esteem are 
citizens with little or no exposure to 
actual lawyers or judges. 

Studies find the key to turning 
around destructive cynicism lies in 
education—encouraging a better un- 
derstanding of both the system and 
the people who toil in it. We need to 
bridge this information gap with the 
truth about our profession. 

My pledge to you is that this year 
we will join other state and national 
organizations in combating the smears 
against our profession, and be leaders 
in the fight to restore public trust and 
confidence. 

I am honored to be your president 
as our country enters its first new 
millennium and our Bar enters its 
50th year. What better time for a new 
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beginning? We're going to celebrate 
our anniversary and the dawn of the 
new millennium by getting out there 
and vigorously telling our side of the 
story in schools, before civic groups, 
and in the mass media. 

During the past two years, the 
Board of Governors has developed a 
communications plan. With the help 
of excellent staff and consultants, we 
have created a new theme and logo 
that we will use as we chart our 
course into the 21st Century: “The 
Florida Bar: Protecting Rights, Pur- 
suing Justice, Promoting Profession- 
alism.” These words and logo will ap- 
pear on all Bar materials, letterhead, 
brochures, and on radio and televi- 
sion announcements now in the 
works. With your help, they will be- 
come synonymous with The Florida 
Bar. 

During the upcoming year you 
and your local bars will be asked to 
participate in this challenge. The 
Florida Bar will take the lead, but 
cannot succeed without your help. 
We have 65,333 potential ambassa- 
dors for our profession. Each law- 
yer—all 65,333 of you—needs to 
help change public opinion, one cli- 
ent at a time and one neighbor at a 
time. Local bars will be provided 
with citizen and media outreach 
plans and asked to create commit- 
tees to implement these plans. I 
encourage your involvement. 

I am committed to enhancing our 
image by reminding our neighbors 
of what we are really about—help- 
ing people make this a better, fairer 
place to live. 

Where has Atticus Finch gone? 
He’s still here. I spoke with him last 
week at a bar meeting in Naples. 


Epitu G. OSMAN 
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We're Giving You New Dimension 
Corporate Record Services. 


Not only are we Florida’s best at providing UCC information, we’re also a national leader in 
corporate document retrieval, incorporations, qualifications, and registered agent services. 


Our Corporate Services Department believes in DOING IT RIGHT AND DOING IT RIGHT Now, and at 
a much lower cost than our competition. Call us today and enjoy a new dimension in service. 


Florida and National Services 


Corporate Searches 
Certificate of Status 
Certified Copies 
Name Availability/Reservations 
Articles of Incorporation FILING & SEARCH 


Nationwide Qualifications & Registered Agent Services 
Corporate Kits SERVICES 
UCC Searches & Filings “We Search the Nation” 


Non-Taxable Certificates 
Fictitious N i 
ro UCC Filing & Search Services, Inc. 
Bankruptcy 526 East Park Avenue, Suite 200 * Tallahassee, FL 32301-2551 
Motor Vehicle Records (800) 822-5436 * (850) 681-6528 * Fax: (800) 424-7979 
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Executive 


Directions 


Making Your Membership Work for You 


uly 1 starts a new Bar year. 

Officers change, committee 

composition changes, new ini- 

tiatives begin. One group that 
works all year to enhance the advan- 
tages of your membership in the Bar, 
though, deserves special recognition 
for its work this past year: the Mem- 
ber Benefits Committee. 

As he prepared to pass the gavel 
to Arthur Halsey Rice of Miami, out- 
going Member Benefits Committee 
Chair Jesse Diner of Hollywood re- 
ported to the Board of Governors on 
the expansion our programs have 
seen over the past couple of years. 
A number of new programs and ser- 
vices have been added to save you 
money in your practice and after 
hours, most notably the first-ever 
Florida Bar Member Benefits Re- 
tirement Plan, under the auspices 
of Aetna Retirement Services. We 
believe Aetna will offer our members 
a flexible program, regardless of the 
size of the firm, at an extremely rea- 
sonable cost. 

The Bar also implemented a pro- 
gram with US Airways offering Air- 
port Club memberships at a reduced 
rate. Additionally, the credit card 
program with MBNA has been re- 
newed providing for a no-annual fee 
Affinity credit card at reasonable 
rates, and we recently added dis- 
counted cruise bookings for mem- 
bers on individual and group book- 
ings through Cruises Only. 

Jesse also reported that the Insur- 
ance Subcommittee, ably chaired by 
Howard Rosenblatt of Gainesville, 
has continued to review and explore 
insurance products available to our 
members. Health insurance and an 
array of related products are now 
available through Business Plan- 
ning Concepts, Inc. 


I am confident 
Arthur and the 
1999-2000 com- 
mittee will con- 
tinue to look for 
new ways to 
make your Bar 
membership 
work for you. 

We will 
give you updates in the Bar News 
as new products and services be- 
come available. Meanwhile, here is 
a current list of your member ben- 
efits: 


INSURANCE 

Individual & Group Insurance 
Business Planning Concepts 
800/282-8626 
Court and Surety Bonds 
JurisCo 800/274-2663 
Professional Liability Insurance 
FLMIC 800/633-6458 

COMMERCIAL VENDORS 
Airport Club 
US Airways 
800/828-8522 
Business Information Reports 
Dun & Bradstreet 
800/879-1362 (ext. 3041) 
Car Rental 
Alamo (#93718) 
800/354-2322 
Avis (#4421600) 
800/331-1212 
Hertz (#152030) 
800/654-2200 
National (#5650262) 
800/227-7368 
Computer Training 
Productivity Point International 
800/694-9994 
Computerized Legal Research 
Lexis-Nexis 
800/356-6548 
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Credit Card Program 

(Money Markets & CDs also) 
MBNA 800/457-3714 

Cruise Bookings 

Cruises Only 800/463-8619 
Express Shipping 

Airborne Express (N82-YFLA) 
888/758-8955 

UPS (P350493) 

800/325-7000 

Eyewear and Contacts 

Lens Express (FLBAR) 
800/666-5367 

Law Books 

Lexis Law Publishing 
800/562-1215 

Magazine Subscriptions 
Subscription Services 
800/289-6247 

Office Products and Supplies 
Corporate Express, Inc. 
Broward, Charlotte, Collier, Dade, 
Lee and Palm Beach counties 
888/203-4487 

All other counties/outside Florida 
800/251-4084 

Pennywise Office Products 
800/942-3311 
Telecommunications 

MCI WorldCom 

(Business) 800/539-2000 
(Residential) 888/876-9869 
Theme Park Clubs 

Busch Gardens 

Universal Studios Florida 
Walt Disney World 

Water Mania 

Send requests to Bar headquarters 
Wireless Communication 
Everything Wireless 

Phones and Accessories 
888/383-7999 


JOHN F. HARKNESS, JR. 
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Westlaw gives you more years 
Florida case law than Lexis. 


Forty years represents a lot of case law. It could be automatically identifies all citing references to your 
the difference between finding a crucial case and case, with instant links to the full text. 
missing one. It all adds up to more confidence you haven't missed 
That's why Westlaw’ extends coverage back to 1846 important law. The Westlaw difference is dramatic. 
in Florida. (Lexis stops at 1886.*) To learn more, contact your Westlaw Account 
Is it good law? If you don't see a KeyCite’ red flagon | Manager or call 1-800-757-9378, ext. 66022. For FREE 
your Westlaw case, you'll know for sure. And KeyCite research help anytime, call 1-800-REF-ATTY. 


*Verified 5-6-99 V Vestlaw. 
allie, 


OK Bancroft-Whitney Clark Boardman Callaghan 


Lawyers Cooperative Publishing » Westlaw® + West Publishing 


Trademarks shown within are used under license. 


© 1999 West Group 2-9860-2/5-99 [997663 
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Brings Energy and Enthusiasm 


to the 


Presidency of The Florida Bar 


An exceptionally diverse background and experience in sole 
practice, mid-size, and large law firms will aid the new president in 
representing the profession as the Bar steps up efforts to restore 


Maybe it’s her mantra: 
“I can do that.” 

Those are the words new Bar 
President Edith Osman says to her- 
self just before she undertakes what 
might to some seem impossible. 

She said it when she decided to go 
to law school, with two small chil- 
dren at home and her now former 
husband still serving his medical 
residency. 

She said it at her first Florida As- 
sociation for Women Lawyers meet- 
ing, deciding she would like to serve 
as the organization’s president. 

She said it again when deciding 
to seek a seat on the Board of Gover- 
nors, and later when deciding to run 
for president-elect. 

And, if the truth were known, she 
also said it in the late’60s when sign- 
ing on as a go-go dancer in a Madrid 
nightclub, as a counselor in a Man- 
hattan Methadone clinic and .. . but 
that’s getting ahead of the story. 

Those who know Osman best say 
her chief competitor has always been 
herself. They predict she'll challenge 
herself as president of the Bar, and 
beyond. They characterize her as a 


respect for the justice system. 


highly determined person with rare 
energy and stamina. They speak of 
her extraordinary aptitude for lan- 
guages — she speaks Russian, Span- 
ish, French, and Dutch. 

They bear testament to her good 
works on behalf of women, minori- 
ties, the homeless, and children. And 
they describe her as a committed 
friend and devoted mother who also 
enjoys good times. 

“Nobody will out-work Edith,” says 
her fianceé, Steve Marks. “She can 
go from early in the morning until 
late at night. She never burns out.” 

“She seems to never be tired,” 
agrees daughter Jackie Osman. 
“She’s like the Energizer bunny.” 

“Edith is the epitome of the cliché 
‘if you want something done, get a 
busy person to do it,” former Bar 
President Alan Dimond said. 

“When she makes up her mind to 
do something, she’s relentless,” added 
past Board of Governors member 
Raquel Matas, Osman’s partner in 
the Miami office of Carlton Fields. 
“Yet she has a soft-spoken, pleasant 


By Mary Smith Judd 
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manner which, particularly with 
women, is often seen as a weakness. 
In Edith’s case, it is one of her many 
strengths. I have learned never to un- 
derestimate Edith Osman.” 

“This is somebody who is unique 
to the extent she devotes her full en- 
ergies to whatever she does, whether 
it be litigating, or raising two chil- 
dren, or service to the Bar,” Orlando 
lawyer John Fisher said. “She'll bring 
her typical drive and devotion to the 
Bar presidency — the same drive and 
devotion she gives to everything else 
she does.” 

Fisher said the word “genuine” al- 
ways comes to mind when he thinks 
of Osman, with whom he served on 
the Board of Governors. “I don’t think 
it’s easy to balance all the things she 
has,” he said. “That makes her pretty 
remarkable.” 

“Edith is extremely ambitious that 
her tenure as president of The 
Florida Bar be a very good term — 
the results are important,” said 
former Florida Bar and ABA Presi- 
dent Chesterfield Smith, who met 
Osman in the 1980s through her as- 
sociation with the Florida Associa- 


} 
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“Whenever we go to a 
Bar function, | try to get 
around and speak to as 

many people as 
possible. After a while, 
I’m exhausted. | turn 
around and look at Edith 
and she’s just warming 
up. She could do this 
until she’s the last 
person left. All of that is 
indicative of her energy, 
enthusiasm, dedication, 
and focus to anything 
she does.” 


— U.S. District Judge Alan Gold 


“You will find Edith is a 
consensus builder, a 
good listener, and she 
has a good sense of 
direction when it comes 
to helping members of 
The Florida Bar. She’s 
been an absolute 
pleasure to work with 
and I’m confident that 
the Bar is in good 
hands.” 


— President Howard Coker 


“Edith is refreshing, 
optimistic — and | 
believe she will project 
a very good image for 
The Florida Bar.” 


— Aaron Podhurst 


NEWHALL PHOTOGRAPHY, HAVANA 
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JACKIE AND DANIEL OSMAN recall their mother’s law school days as hectic, but said 
“she was always there for us.” Jackie was six and Daniel two when Osman began at UM. 


tion for Women Lawyers. “She thinks 
about it and worries about it as much 
as any president-elect I’ve ever seen. 
She talks to me about what she 
wants to do, and how she wants to 
do it. 

“She’s diligent and persistent,” 
Smith continued. “She wants very 
much to be a good president, I think 
partially because she wants fat old 
men to know that women can be good 
presidents. I think very highly of her 
and her deep devotion to making a 
contribution that will enhance the 
profession. 

“Lawyers will be quite aware after- 
wards that she did the best she could 
do,” he said. “They'll recall that she 
worked extremely hard, that she 
thought about the Bar 16 hours a day.” 


Hard Work 

If Osman fears anything, it would 
be failure, Marks said. He attributes 
much of her drive and ambition to 
her upbringing. Osman’s parents, 
Arthur and Judith Udem, immi- 
grated to Chicago from Latvia in 


1939 to escape the threat of the Ho- 
locaust. They were the family’s only 
survivors. 

“Our parents are refugees from 
Naziism,” said Steve Udem, Osman’s 
older brother. “I occasionally reflect 
on how hard it must have been to 
leave a comfortable home where they 
were reasonably successful and find 
themselves in the middle of the 
United States, not speaking the lan- 
guage or having any connections, and 
knowing they could not return home. 
One of the things they were most de- 
termined to see was that their chil- 
dren were successful.” 

Udem, a physician who runs the 
viral vaccine research program for a 
pharmaceutical company, credits 
their parents for instilling in the two 
children a desire to be successful 
even if it required personal sacrifices. 

The children were told, “We want 
you each to have a profession, so you 
can be independent and do not have 
to rely on the vagaries of the 
economy,” he said. “What was the 
clearest to them was you had to have 
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an education.” 

Born in Manhattan, Osman re- 
members spending her early years 
in the shadow of her brother, who 
holds a Ph.D. in addition to his 
medical degree. She also recalls be- 
ing very self-conscious of her abil- 
ity to speak Russian during the 
height of the Cold War. 

Her parents, she said, were “very, 
very hard workers,” passing that ethic 
to the children. “I call it ‘first genera- 
tion syndrome,” Osman said. “You feel 
you want to change things and make 
life better than it was for your parents.” 

“The most striking thing about 
Edith is her determination,” her 
brother said. “She always did what 
she had to do to get what she 
wanted.” For example, he said, she 
began babysitting to be able to af- 
ford nice clothes and other things the 
other children at school had. 

“We were quite poor,” Udem said. 
“There wasn’t a lot of money to in- 
dulge herself. She figured out how to 
get the funds she needed to do what 
she wanted.” 

“Things weren’t given to her,” son 
Daniel Osman agreed. “There’s a cer- 
tain amount of responsibility she ex- 
pects from us. She always tried to be 
extremely fair with my sister and me 
in what she thinks she should give us 
and what we should earn ourselves.” 

Osman acknowledges an ambitious 
nature. “I have a tremendous desire to 
accomplish things,” she said. “That’s 
how I got into law school. That’s how I 
got from one step to the next.” 


Her G-g-generation 

Osman spent most of her child- 
hood in the Bronx, attending all-girl 
Walton High School, where she was 
active in student government and 
treasurer of the senior class. 

“She was always hard working,” re- 
called classmate Elaine Stokes. “I 
give her a lot of credit for going back 
to law school. With a family, it’s very 
difficult. That kind of hard work was 
evident in high school, too. She was 
still fun, though.” 

Osman chose to attend college at 
the State University of New York at 


} 
: 
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Stony Brook on Long Island. She put 
herself through college by working 
in the cafeteria and the library, and 
with loans and scholarships. During 
that time she remained involved in 
student government, she said, but 
also got involved with “hippie stuff.” 
With a smile she recalls organizing 
SUNY’s first “be-in.” And, of course, 
she went to Woodstock. 

Osman spent her junior year at the 
Universidad de Madrid earning 
credit toward a degree in Spanish. 
Part of the experience was funded by 
a scholarship. The rest she paid for 
by working as a go-go dancer in a 
nightclub called Jota-Jota. Once 
again, Osman said, she was over- 
come with a case of the “I can do 
thats.” During her first week in Spain 
she and a friend went to the club, she 
said, and she saw go-go dancers for 
the first time. 

“T said, ‘Gee, I can do that,” she re- 
calls. She auditioned, got the job, and 
shared the good news with her par- 
ents. They told her to quit immedi- 
ately. She dutifully agreed, but, se- 
cure there was an ocean between her 
and home, kept on dancing. With a 
shrug she says now, “Well... it was 
good money.” Go-go dancing in Spain 
was fairly wholesome by today’s 
standards, she is quick to add. “Ev- 
eryone kept their clothes on, for one 
thing ....” 

That year she and a friend hitchhiked 
throughout Spain and Portugal, and 
later visited Morocco, France, Belgium, 
Switzerland, and the Netherlands. 

Her travels through Europe, Is- 
rael, and around the Mediterranean 
launched a lifelong passion for travel. 
“The adventure of traveling is what 
I look forward to the most,” she said, 
adding she likes to get off the beaten 
paths when she visits a country, 
spending time in small villages and 
“the mountains and other beautiful 
places.” 


Getting There 

After graduation from SUNY, 
Osman toured Europe again, then 
went to work as a counselor at a 
Methadone clinic in Manhattan. On 


FIANCEE STEVE MARKS, with two boys close in age to Jackie and Daniel, remembers 
thinking Osman would never make it through school. “I just didn’t know her,” he says now. 


weekends she worked as a waitress 
at a Madison Avenue restaurant. 

A year later she married, and in 
1972 moved to Belgium, where her 
former husband began medical 
school. 

Thinking she may as 
well take advantage of the 
situation, she also began 
taking pre-med classes — 
in Flemish — but stopped 
when she became preg- 
nant with Jackie, who was 
born in Antwerp in 1974. 
The family returned to the 
US. the following year so 
her former husband could 
finish medical school at 
the University of Miami. 

“Miami was a far cry 
from New York when I moved here,” 
Osman said. “I really love Miami now, 
but back then there was no fashion, no 
culture — not even good Chinese food.” 

Osman got a temporary teaching 
certificate and “taught anything” — 
Spanish, science, social studies — in 
order to support the family. During 


THE NEW PRESIDENT likes to get far from the beaten 
path when she travels, which she describes as a passion. 


that time she also served on the 
board of ber condominium with two 
lawyers, which got her thinking. “I 
looked at these guys and said ‘If they 
can be lawyers, so can I. I can do 
that,” Osman said. “I have a prob- 


lem with ‘TI can do that.” 

The year before her former hus- 
band finished school she told him, 
“We’re going to have another baby, 
and then I’m going to law school.” 

Daniel, now a senior at Southern 
Methodist University, was born in 
August of 1978. Osman enrolled at 


SCHERLEY BUSCH PHOTOGRAPHY, MIAMI 
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MAKING THE MOVE FROM SOLE PRACTICE to the statewide firm of Carlton Fiel 


ds h 


elped Osman prepare for the coming year by 


freeing her of the administrative duties that come with being a solo. She is pictured here with partners (back row) Joseph Bober, Gregory 
Cesarano, John Golden, Patricia Thompson, and Richard Gutman; (front row) Jason Murray, Raquel Matas, and Ignacio Del Valle. 


the University of Miami School of 
Law just after her son’s second 
birthday. 

There followed an incredibly hec- 
tic time for Osman, balancing the du- 
ties of a full-time mother and a full- 
time student. The children remem- 
ber their mother as very busy, but al- 
ways there for them. 

“I remember the day she got her 
acceptance letter. I was only five,” 
daughter Jackie recalls. “She was 
ecstatic. Once she started school she 
was extremely busy. I remember 
waking up nights and seeing her 
studying at her desk. But despite the 
pressure and time constraints, she 
always managed to be at things that 
were important to us, like Brown- 
ies, school shows, ballet, and sport- 
ing events.” 

Osman got some relief during her 
second year of law school, when her 
parents moved to Miami and began 
helping to look after the children. 

“It was a blessing to have the kids 
cared for by family who loved them,” 
Osman said. “I was fortunate to have 


my parents’ support. I don’t know if 
I could have made it without them.” 
Her parents, now living in Pembroke 
Pines, remain very close to Osman 
and her children. 

Jackie, a Mt. Holyoke graduate 
who now is employed as operations 
manager and assistant to Judy 
Drucker at the Concert Association 
of South Florida, said she only re- 
cently gained a new perspective on 
the sacrifices her mother made dur- 
ing that time. Watching friends to- 
day cope with the first year of law 
school, she said, “makes me marvel 
at how my mother was able to bal- 
ance the pressures of being a full- 
time student with the responsibili- 
ties of caring for a family.” 

Daniel Osman said he learned a 
great deal from watching his mother 
finish her education and begin her 
career. “If you really put your mind 
toward a goal, you can get what you 
want,” he said. “That was a good les- 
son for me.” 

“IT used to tease her,” law school 
friend Joanne Koren said. “This was 
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before cell phones, and after each 
class she had to rush to wait in line 
for the pay phone to make sure ar- 
rangements were made for the chil- 
dren.” Koren, now an administrator 
at the law school, described Osman 
as a dedicated and serious student. 

“I think we both really enjoyed the 
study of law,” she said. “It was an 
adventure. Edith worked hard, and 
it was a balance with her other obli- 
gations. But, she never looked 
stressed out.” 

Koren said she was not surprised 
Osman was elected to the Bar’s top 
post without opposition. “Edith has al- 
ways been incredibly capable of doing 
anything she decides to do in serious, 
quiet, and powerful ways,” Koren said. 
“She balances that leadership with 
warmth. She’s very human.” 

She said Soia Mentschikoff, then 
dean of the law school, shared with 
Osman and Koren on many occasions 
her belief they were “lawyers and law 
students who just happen to be 
women.” 

“T think that was a good role model 


> 
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“Edith is going to be a great 
Bar president. In response 
to every challenge she 
encounters, she is 
thoughtful and analytical. 
And she combines that with 
a unique ability to get 
things done.” 


— Ellen Friedin 


“Edith is a strong personality, 
but basically easygoing. 
She’s very straightforward 
and professional. She 
understands, gives things 
careful thought, and usually 
comes to the correct 
conclusion.” 


— Past President Alan Dimond 


“Florida lawyers are getting a 
very good example of what it 
means to be a woman 
professional because she is 
businesslike, very well 
educated about whatever it is 
she will undertake, and does 
all this with a sense of style.” 


— Patricia Thompson 


“She's solid all around. 
Florida lawyers are going to 
get someone who will work 

incredibly hard. She won't 
stop until she feels like she’s 
succeeded.” 


— David Rabin 


for all of us,” Koren said. 

Osman has followed 
Dean Mentschikoff’s ex- 
ample, serving as a 
mentor and otherwise 
encouraging women law 
students. 

“She has shown me 
what a lawyer, and also 
a woman, is capable of,” 
said Michelle Gabelman, 
a recent UM graduate 
who has worked with 
Osman for the past year. 


“T've never seen anyone BEING PRESIDENT OF FAWL introduced her to the work 


work the way she does 


of the Bar’s Board of Governors. Pictured at a FAWL re- 
ception are Osman, Judge Sandy Karlan, Justice Barbara 


and keep control of her _Pariente, and Diane Van Ness. 


life. She has shown me 
what one person can do.” 

Osman was first introduced to the 
Florida Association for Women Law- 
yers in law school. She would lead the 
Dade chapter four years after gradua- 
tion, and the statewide association two 
years later. 

Debra Weiss Goodstone, FAWL’s 
state president when Osman was in 
school, recalls Osman showing leader- 
ship qualities early on. “She was always 
very active, very interested, very com- 
mitted,” Goodstone said. “And look at 
her today — we’re very proud. She’s 
raised two very nice, fine children 
who have not suffered from her ab- 
sence or her commitment to these 
other things. We all worry about that 
as working mothers, but she did it 
very well.” 


I’m interviewed four years from now 
because she was running for Con- 
gress.” 

Just prior to her 1983 admission to 
the Bar, Osman went to work full-time 
as a law clerk for Podhurst, Orseck, 
Josefsberg, Eaton, Meadow & Olin. 

“When I hired her I thought she had 
a tremendous amount of talent,” com- 
mented Aaron Podhurst. “But you 
never know if a person has the drive 
to attain such a lofty height. She had 
the talent and the drive.” 

Patricia Thompson, now Osman’s 
partner at Carlton Fields, recalls hir- 
ing Osman in 1984 as an associate 
at Kimbrell & Hamann. “Edith was 
very mature,” Thompson said. “She 
was slightly older than the usual 
first- and second-year associates you 


“The thing I remember 
most was her balancing 
her personal and private 
life,” said David Rabin, a 
study and moot court 
partner of Osman’s. 

“Edith thrives on work- 
ing. I don’t think she slept 
more than four hours a 
night during law school. 
She just had tremen- 
dous energy and thrived 
in that environment.” 

“Her commitment to 
Bar work is indicative of 
her drive. None of it sur- 


CARLTON FIELDS’ MIAMI OFFICE brought Osman in as 


a shareholder last year from her solo practice, which she 
prises me,” Rabin said. + ran for five years. Pictured are partners Bruce King, Osman, 
wouldn’t be surprised if Ben Reid, and Patricia Thompson. 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1999 15 


| 
| 
| 
| 
| 
| 
| 
| 2 
| 
| 


‘Protecting rights, pursuing justice, promoting professionalism. ’ 


Standing between the family photos, plaques, awards, and Who’s Who series in Edith Osman’s office is a 
wooden statue of Don Quixote. The statue at least in part represents her willingness to undertake tasks others 
might consider tilting at windmills, like her primary goal for the coming year: To take a long stride toward restoring 
public trust and confidence in the judicial system. “It’s time we had an affirmative effort to change the public’s 
perception of attorneys and the legal system,” she says. “There’s nowhere to go but up, and | don’t think the 
criticism of our profession is deserved.” 


Osman’s strategy includes implementing the Bar's five-year communications plan, adding some of her 
own ideas, and working with the State Bar of Texas to build on a similar effort started in that state last year. The 
plan includes “branding” the Bar’s many public messages, including new television and radio announcements, 
with a theme tested in focus groups throughout the state: “The Florida 
Bar: Protecting rights, pursuing justice, promoting professionalism.” 


“Not to address this issue of perception would be wrong. With all of our AT; 
system’s flaws, we’re still the envy of the world. Attorneys are the ones ‘With all of our 
who make the system work. We need to get that message out, and repeat system's flaws, we’re 
it until people have a chance to really think about who we are and what } 
we do.” still the envy of the 
The Bar has made forays into the public relations arena before, she 
acknowledged. “This will be different. We realize now that we need to world. Attorneys are 
work on educating the public. We’re going to build on what we’ve done in the ones who make 
the past and are doing now — and we’re going to take a very professional 
approach to the problem. We’ve completed the studies. We've recently the system work. We 
held two series of focus groups to determine what the people of Florida 
really think about lawyers. We’ve seen the results of studies from the ABA, need to repeat that 
from Texas, and from other states. We’re working with incredibly bright message until 
and talented professionals on our own staff and with outside agencies to 
: shape a message people will respond to. Now we’re going to turn up the people have a 
; volume. We are going to enlist the help of the voluntary bars and of indi- chance to think 
3 vidual attorneys to get our message across.” 
The Bar will become more proactive, she said, using “media teams” of about who we are 


local lawyers to write op-ed pieces for their hometown papers and re- 
spond to letters to the editor. Team members also will sit down with area 
editors and broadcasters early in the year to discuss coverage of legal 
issues. The nearly 800 lawyers who have volunteered for the Bar’s speak- 
ers bureau also will help carry the message to civic groups and into the public schools. The Florida Law Related 
Education Association will be brought in as a partner on some projects, she said, to further educate students 
about how the system works, and the critical role of lawyers within the system. 


and what we do.” 


“With education will come appreciation,” she said. “It’s a hard problem to get your arms around, and it 
won't be solved in a year, but | am determined that we’re going to make progress.” 

Equally important to Osman is her just-established Commission on the Legal Needs of Children to study how 
the justice system treats children, “not only within the criminal justice system and in dependency and family court, 
but anywhere children’s lives are touched by the system.” The commission will be chaired by Circuit Judge Sandy 
Karlan, with Justice Barbara Pariente serving as liaison to the Supreme Court, and members appointed from 
throughout the state. 

And for the first time new lawyers will benefit from a compact disc outlining everything they need to know about The 
Florida Bar, Osman said. A similar project was successfully developed by the Missouri Bar. Another project aimed at 
new lawyers will provide "50 role models of excellence" to mentor young minority lawyers, she said. She plans to 
recognize Florida’s first 100 women lawyers as part of a celebration of the Bar’s 50th anniversary. 

"And of course I'm going to keep our professionalism efforts in full force," Osman said. "It is an integral part of 
our efforts to restore public trust and confidence in the judicial system.” 

“Now that we've made major improvements within the profession, it's time to go out to the public." 
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U.S. DISTRICT JUDGE ALAN GOLD says O 


sman brings “energy, enthusiasm, dedication, 


and focus to anything she does.” Judges Gold and Karlan are among her closest friends. 


meet. You could tell you could leave 
her assignments and they would be 
handled.” 

“She came in with some life experi- 
ence. She had a different perspective,” 
partner Bruce King recalled. “Although 
she was a newbie, she didn’t act like 
one or carry herself like one.” 

Osman stayed at Kimbrell & 
Hamann until 1990, when she joined 
Dunn & Lodish and concentrated on 
commercial litigation, contracts, prod- 
ucts liability, and insurance. 

Three years later she opened her 
own office, concentrating in the same 
areas while expanding her expertise 
in order to establish a very success- 
ful small practice. She began what 
grew into a steady family law prac- 
tice, she said, because she found she 
had a talent for helping individuals. 

Osman’s five years in sole practice 
sensitized her to the concerns of so- 
los, who “have to bring in the work, 
do the work, and collect for the work 
while at the same time finding the 
computers, the insurance, the furni- 
ture. ... You have to do it all, and 


Mary Smith Judd is a former as- 
sociate editor of The Florida Bar News, 
now living in Atlanta. 


learn to become totally self-suffi- 
cient,” she said. “There are issues 
that you only face when you’re run- 
ning a firm on your own. 

“But opening my own firm was the 
best thing I ever did. It makes you 
understand the entire practice of law. 
I found it to be the most maturing 
experience I have had in the prac- 
tice of law.” 

She joined Carlton Fields as a 
shareholder last September, and has 
found practicing in a large firm “a 
pleasant change, but not without its 
share of difficulties.” She said she 
has enjoyed practicing with friends 
and shedding some of her adminis- 
trative responsibilities, adding the 
move has clearly helped her meet her 
duties as president-elect, and she ap- 
preciates the firm’s support as she 
prepared for the year ahead. 

“T feel I have come full circle. I now 
understand the advantages and dis- 
advantages of small and large firm 
life. I know that will help me to un- 
derstand the concerns of all of the 
Bar’s members,” she said. 


‘Iron Fist, Velvet Glove’ 

Osman brings her trademark 
drive — and high sense of ethics — 
to the cases she works on. 
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A History of Service 
to the Bench and Bar 


1998-2001 Director, The Florida Bar Foundation 

1997-date Chair, Grievance Mediation Committee 

1997-1998 Liaison to General Practice, Solo and 
Small Firm Practitioners Section 

1996-date Florida Bar Executive Committee 

1996-1998 Program Evaluation Committee 
and Budget Committees 

1996-1997 Chair, All Bar Conference 

1996-1997 Chair, Dade Bar Program Committee 

1996-1997 Liaison to Family Law Section 

1996-date American inns of Court 

1996-date Concerned Matrimonial Lawyers 

1994 Lecturer on Commercial Litigation 

1994-1995 Vice Chair, Bar Rules Committee 

1994-1996 Vice Chair, Bar Disciplinary 
Procedure Committee 

1994-1995 Florida Bar Investment Committee 

1994 Speaker, Solo and Small Firm Town 
Hall Meeting 

1993-1994 Florida Bar Rules Committee 

1992-1993 Florida Bar Executive Committee 

1992-1993 Chair, Program Evaluation Committee 

1991-Date Florida Bar Board of Governors 

1991-1992 President, Florida Council of Bar 
Association Presidents 

1990-1991 Chair, Dade Bar Programs Committee 

1990-1992 Joint Commission on Delivery of Legal 
Services to the Indigent in Florida 

1990-1992 Director, National Conference of 
Women’s Bar Associations 

1990 Delegate, All Bar Conference 

1989-1990 President, Florida Association for 
Women Lawyers 

1989-1990 Chair, Procedures Subcommittee, 
Special Committee on the All Bar Conference 

1989-1992 Florida Bar Budget Committee 

1989-1990 Treasurer, Florida Council of Bar 
Association Presidents 

1988-1989 Chair, Midyear Meeting Committee 

1988-1991 Long Range Planning Committee 

1988-1990 Annual Meeting Committee 

1988-1989 Chair, Dade Bar Programs Committee 

1987-1988 President, Dade County FAWL 

1987-1989 Director, Council of Bar Presidents 

1987-1989 Voluntary Bar Liaison Committee 

1987-1988 Dade Bar Executive Committee 

1987-1988 Dade Bar Judicial Campaign 
Practices Committee 

1986-1987 Vice President, Dade County FAWL 

1986-1989 Director, Dade Bar Board 

1986-1987 Dade Bar Medical Liaison Committee 

1986-1987 Dade County Bar Program Committee 

1985-1986 Director, Dade County FAWL 

1985-1986 Dade Bar Federal Rules Committee 
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“I would describe her litigation 
style as an iron fist in a velvet glove,” 
said Ron Tobia of Montclair, New Jer- 
sey, co-counsel in a lengthy commer- 
cial litigation case involving executive 
noncompete agreements. “She has 
superb skills. She is very agressive, 
but with a graciousness and style that 
defuses personalities and allows you 
to focus on the issues.” 

“I don’t think she sleeps,” said 
Michele Cummings, a Bar Board of 
Governors member who was re- 
cently co-counsel with Osman in a 
complex divorce trial. 

“Edith was in there kicking all the 
time. She was really working hard,” 
Cummings said. “She is one of the 
most tenacious lawyers I have ever 
seen. She really hangs in there and 
doesn’t let go.” 

“She is very thorough, very detail- 
oriented,” said Komal Bhoujwani, who 
worked closely with Osman on a 
number of cases when both were sole 
practitioners. “She is very attuned to 
the needs and objectives of the client, 
and is far more personal and person- 
able with clients than are most other 
lawyers I’ve worked with.” 

“She’s very professional and dip- 
lomatic,” added fellow Miami attor- 
ney Marilyn Cesarano, who recently 
was opposing counsel to Osman. “We 
were able to settle a very difficult 
divorce case. She isn’t unreasonable; 
she is not belligerent; she isn’t a 
churner. She got all the discovery 
she needed and protected her client. 
Her word is her bond. To me those 
are the most important things when 
you deal with a lawyer,” Cesarano 
said. 

“Edith has a very strong commit- 
ment to her clients’ cause and well- 
being,” added former Bar President 
Edward Blumberg, who has handled 
several cases with Osman. “I believe 
that this commitment led to an ex- 
tra effort that I saw Edith consis- 
tently display in her representation. 
She has a very keen, analytical mind 
and she has a very fine courtroom 
presence. This combination of car- 
ing for her client, her legal ability 
and her courtroom demeanor ac- 


counts for what I observe to be a 
very high success rate in the han- 
dling of her cases.” 

Although Osman did not begin 
practicing until she was 33, she 
quickly made up for lost time, law 
partner Raquel Matas said. “She has 
accomplished an immense amount,” 
Matas said. “She is at a place 16 
years into her practice where most 
lawyers are at 25 years.” 

Osman’s presidency was “a mar- 
velous coup,” for her new firm, said 
partner Patricia Thompson, but 
played only a small part in the firm 
offering a shareholder’s position to 
Osman last summer. The decision 
was based on longstanding relation- 
ships with several of the partners 
and her hybrid commercial litigation 
and family law practice, she said. 

“Because many of us knew Edith, 
it was a very nice fit to have her come 
back,” Thompson said. “It’s also nice 
because the Miami office gets a 
heightened exposure.” The firm is 
accustomed to the demands of a Bar 
presidency, having counted among its 
ranks past presidents Wm. Reece 
Smith and Leonard Gilbert. 

Osman said it was the firm’s his- 
tory of Bar service and returning to 
the community and the profession, 
as well as the opportunity to work 
with Matas and again with Thomp- 
son, King, and Ben Reid, that per- 
suaded her to join the firm. The firm 
also offers “a great working environ- 
ment,” she said, pointing to its rec- 
ognition last year as a “gender 
friendly” firm by the Commission on 
Gender Equality in the Profession 
and its inclusion in this year’s Best 
Places to Work with a Law Degree. 


Giving Something Back 

Osman’s rise to become the Bar’s 
second woman president was some- 
what unorthodox, with her entering 
the leadership ranks through FAWL 
instead of through Bar committee or 
Young Lawyers Division work. 

“You could say that Edith followed 
a different path to the presidency,” 
11th Circuit Judge Sandy Karlan 
said. “Although many past presi- 
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dents also attended law school and 
practiced long hours with young 
children, and participated in many 
local and state bar activities and 
even managed an independent pri- 
vate practice, none of our past presi- 
dents had primary responsibility for 
the children while keeping up with 
the tremendous demands of this 
profession. This is what makes her 
path different and makes her quite 
extraordinary. 

“Edith is a loyal and supportive 
friend. I would feel safe climbing a 
mountain with her, because I know 
she would never let go of the rope.” 

When Osman became state presi- 
dent of FAWL in 1989, she was liai- 
son to the Board of Governors and 
got her first taste of Bar board work. 
She also was responsible for arrang- 
ing the first joint retreat between 
FAWL and the board. 

“T think everyone took Edith very 
seriously, very quickly, and appreci- 
ated her being there, her sense of 
fairness, and her sense of the need 
to continuously improve the quality 
of professional life for lawyers and 
the need to ensure access for those 
who are less fortunate,” former board 
member Scott Baena said. 

“Clearly when Edith first began 
to sit with the board — not on the 
board — there was a bit of uneasi- 
ness and discomfort from some of 
the members, who were not deal- 
ing with the process of inclusion 
very well,” he said. “Edith was pain- 
fully aware of that, and she was 
clearly energized by that. She more 
than anyone else made the FAWL 
liaison position one that had more 
significance than before she occu- 
pied it. The board became accus- 
tomed to a speaking representative 
in that position.” 

“T was nervous at first,” Osman re- 
called. “The board is pretty intimi- 
dating, but I liked the people, enjoyed 
the challenge of getting to know and 
understand lawyers from all over 
the state, and ultimately loved the 
friendships I developed.” 

Osman went on to become in- 
volved in every aspect of local and 


* 
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state Bar activity, from chairing The 
Florida Bar’s Midyear Meeting and 
All Bar Conference to serving on the 
board of directors and Executive 
Committee of the Dade County Bar 
Association. 

Well known in her home circuit af- 
ter chairing the Dade Bar’s Pro- 
grams Committee, she was elected to 
the Bar’s Board of Governors in 1991. 

Osman used the post “to bring the 
board and the Bar into the 21st Cen- 
tury,” particularly on issues concern- 
ing women and minorities, Baena 
said. “But, again to her credit, women 
and minorities weren’t her sole focal 
point.” Baena said Osman is equally 
passionate on other issues, from dis- 
ciplinary matters “to the more mun- 
dane promulgation of the Rules 
Regulating The Florida Bar.” 

“Edith came onto the Board of Gov- 
ernors when it was predominantly 
male and was easily accepted as one 
of the boys,” Alan Dimond recalled, 
noting Osman was the first woman 
elected by the board to its Executive 
Committee. 

Former Third Circuit representa- 
tive Austin Peele agrees Osman was 
readily accepted, saying her sense of 
humor and adaptability made her a 
pleasure to work with despite their 
dissimilar backgrounds. He now calls 
her “Edie Mae,” and is proud to have 
sponsored her for inclusion in the 
“Bubba Bar.” 

“We introduced her to the cultural 
benefits of North Florida,” Peele said. 
“She was a good sport. She has a good 
sense of humor. She’s been around 
long enough and had enough expo- 
sure to understand about all lawyers 
in Florida.” 

That exposure paid off when she 
decided to run for president-elect. 
With more than 3,500 signatures on 
her nominating petition she showed 
sufficient strength throughout the 
state to ward off any competition. 

“T don’t think most people under- 
stand what an unopposed election re- 
ally means — how difficult it is to 
emerge as the successful candidate,” 
Raquel Matas said. “It takes a lot of 
smarts and tenacity.” 


Achieving Balance 

“The fact that she was a woman 
played a very small part of her rise 
to the presidency,” Dimond added. “I 
think she was viewed, very much, as 
one of the boys, and wasn’t seen as a 
separate type of lawyer leader.” 

Osman operates in a mode where 
her professional and personal lives 
blend so well it’s hard to tell one 
from the other. She can look across 
Biscayne Bay from her office to her 
23rd floor Brickell Key condo. She 
lugs her suitcase-size briefcase on 
wheels almost everywhere she goes. 

“I don’t really know what personal 
time is,” Osman concedes. “My free 
time goes to family and friends and 
exercise.” 

Mornings often begin with tele- 
phone calls to clients and faxes to the 
office from home. She exercises 45 
minutes each day before getting 
ready for work. “Exercise gets a lot 
of my free time. I exercise six to seven 
days a week to take care of my physi- 
cal well-being, but I never take time 
to get a massage or take a nap. I don’t 
have time to pamper myself — al- 
though I would like to travel more,” 
she said. 

Among her many other interests 
are photography (“I must have 10 
million albums”), and the culinary 
arts. “I love reading restaurant re- 
views, trying new restaurants, shar- 
ing good food — especially dessert.” 
She said she enjoys putting on des- 
sert parties for large groups, recall- 
ing one event she hosted during the 
1990 FAWL/ Board of Governors re- 
treat. “People still talk about that 
one. I guess I’m rather famous for my 
dessert parties,” she laughed. 

Like other areas of her life, Osman 
also is meticulous about her appear- 
ance, and is known for her refined 
sense of fashion. She confesses she 
likes to shop, finding it relaxing, 
whether it’s small shops in Florence 
or the Dadeland Mall. 

The majority of Osman’s friends 
are lawyers. “I love lawyers,” she said. 
“And I get tremendous satisfaction 
from Bar work. It’s very gratifying 
when hard work yields results that 


can make a significant impact.” 

Steve Marks recalled trying to 
keep pace with Osman’s schedule as 
a “big adjustment” when the two be- 
gan dating. “There are no shortcuts 
with Edith,” said Marks, who sold 
his textile firm last year after more 
than 30 years in the business. 
“Sometimes I wish there were.” 

The couple first met as neighbors 
in 1979. Marks recalled Osman tell- 
ing him of her plans to become a law- 
yer. As father to sons Jason and Jeff, 
who were close in age to Osman’s 
children, he understood the demands 
of parenthood. “I remember saying to 
myself, ‘Sure she’s going to be a law- 
yer with these two little babies,” he 
admits now. “I just didn’t know her.” 

When the pair met again more 
than 10 years later, Osman told him 
she had, in fact, become a lawyer. “I 
would bet he never imagined I'd go 
on to become president of The 
Florida Bar, though,” she said, add- 
ing Marks has been “tremendously 
supportive” of her career goals and 
goals for the Bar. 

Marks said while preparing for 
the coming year has meant a great 
deal of hard work and sacrifice for 
Osman, they both are looking for- 
ward to it. “We joke about what will 
happen when her year as president 
is all over,” he said. “I’m hopeful 
she’ll take on a little less, but I 
doubt it. I think she’ll always have 
a lot on her plate.” 

Chesterfield Smith says he sat 
next to Osman recently at an ABA 
meeting and noticed she “has be- 
come interested in the ABA and has 
participated in a substantial way.” 

“She was interested in everything, 
wanted to know everything,” he said. 

Osman said she also has become 
energized recently by some of the 
projects she has learned about 
through her association with the 
Southern Conference of Bar Presi- 
dents. 

Whatever lies ahead for the new 
president, she says she hopes to ap- 
proach future challenges with energy 
and enthusiasm. 

She can do that. 
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Contrary to What You May Have Heard 
on the Evening News, False and Misleading 
Testimony by a Civil Litigant Can and 
Does Have Serious Consequences 


by Donald A. Blackwell 


kay, so maybe offering false or misleading 

testimony in a civil deposition is not a legally 

or constitutionally sufficient basis for im- 

peaching a sitting President, particularly in 
good economic times. However, the reality is that an ever- 
increasing number of state and federal courts, in Florida 
and elsewhere, are taking a much harsher and more ag- 
gressive approach toward civil litigants and nonparty wit- 
nesses, who, in an effort to create or bolster a claim for 
relief or otherwise obstruct the judicial process, repeat- 
edly lie under oath. The result is a whole new set of po- 
tential problems for lawyers of less than candid clients 
and an arguably underutilized weapon in the arsenal of 
the vigilant litigator, who is willing to devote the time, 
energy, resources, and patience to uncover the truth. The 
following is a brief overview of the cases at the forefront 
of this evolving area of the law.' 

Let’s assume, for the sake of discussion, that you’ve 
just completed the deposition of an opposing party and, 
while you are not yet in a position to prove it, you’re 
convinced that the witness lied about a myriad of issues 
relating to his educational background, his employment 
history, his history of other accidents, his medical his- 
tory, and his social history. Fortunately, you have a client 
who is as outraged as you are and expresses a willing- 
ness to fund a “no stone unturned” investigation geared 
toward uncovering the truth. After several months of 
digging and thousands of dollars in fees and costs, you 
discover you were right. The paper trail of your opponent’s 
life is littered with medical and psychological records 
that he previously concealed, employment and insurance 
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records that belie his testimony that no such claims ex- 
isted, academic records that directly contradict testimony 
regarding years of schooling completed and degrees ob- 
tained, proof of substance abuse, and, perhaps, evidence 
of an alter ego. 

The issue then becomes what to do with this treasure 
trove of information. Traditionally, litigators have focused 
their efforts on the courtroom, marshalling and stock- 
piling impeachment evidence and then skillfully weav- 
ing it into a dramatic cross-examination. Their hope is 
that their dishonest adversary will crumble on the wit- 
ness stand, under the weight of the contradictions and 
inconsistencies in their sworn testimony, and that the 
jury ultimately will punish their opponent’s lack of can- 
dor by returning an adverse verdict. Often, this strategy 
works. However, for societal and psychological reasons 
that are well beyond the scope of this article, there also 
are times when the more traditional approach does not 
work or, worse yet, backfires. In such instances, jurors 
sympathize with the beleaguered party, whom they al- 
ready view as a victim, and punish the diligent litigator 
and his or her client for what they perceive to be unwar- 
ranted and unjustified intrusions into the offending 
litigant’s background and private life. Fortunately, there 
is an alternative which allows the skillful litigator to 
bypass the jury and still achieve the desired result. 

It is hornbook law that state and federal courts have 
“the inherent power to regulate litigation and to sanc- 
tion litigants for abusive practices.” Vargas v. Peltz, 901 
F. Supp. 1572, 1579 (S.D. Fla. 1995). See also Malautea v. 
Suzuki Motor Co., 987 F.2d 1536, 1545 (11th Cir.), cert. 
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denied, 510 U.S. 863 (1993) (recog- 
nizing that federal courts have the 
inherent power to impose reason- 
able and appropriate sanctions on 
those appearing before them); Aoude 
v. Mobil Oil Corp., 892 F.2d 1115, 
1118 (1st Cir. 1989) (“[A] federal dis- 
trict court possesses the inherent 
power to deny the court’s processes 
to one who defiles the judicial sys- 
tem by committing a fraud on the 
court”); Pope v. Federal Express 
Corp., 138 F.R.D. 675, 683 (W.D. Mo. 
1990), aff'd in part, vacated in part 
on other grounds, 974 F.2d 982, 984 
(8th Cir. 1992) (court has inherent 
power to sanction litigants for im- 
proper conduct); Telectron, Inc. v. 
Overhead Door Corp., 116 F.R.D. 
107, 126 (S.D. Fla. 1987) (stating the 
general rule). 

It is equally well-established that 
those inherent powers include the 
authority to dismiss the claims or 
defenses of or enter a default judg- 
ment against a litigant who engages 
in dishonest conduct, obstructs the 
discovery process, abuses the judi- 
cial process, or otherwise seeks to 
perpetrate a fraud on the court. See, 
e.g., Link v. Wabash Railroad Co., 
370 U.S. 626, 630-632 (1962). See 
also Aoude, 892 F.2d at 1118; 
McDowell v. Seaboard Farms of Ath- 
ens, Inc., 1996 WL 684140, 2-3 (M.D. 
Fla. 1996) (cases cited therein); Sun 
World, Inc. v. Lizarazu Olivarria, 144 
F.R.D. 384, 389 (E.D. Cal. 1992) 
(holding that, when a litigant com- 
mits a fraud upon the court, “the 
inherent powers of the court support 
the sanction of dismissal and entry 
of default judgment”); Pope, 138 
F.R.D. at 682 (dishonest conduct by 
a party or conduct that “threatens 
the integrity of the judicial process” 
is grounds for dismissal with preju- 
dice under Rule 41(b)); Amway Corp. 
v. Shapiro Express Co., 102 F.R.D. 
564, 569-70 (S.D.N.Y. 1984); Cox v. 
Burke, 706 So. 2d 43 (Fla. 5th DCA 
1998); Kornblum v. Schneider, 609 
So. 2d 138 (Fla. 4th DCA 1992). 

As a general rule, a litigant is 
deemed to have perpetrated a fraud 
on the court when “it can be demon- 
strated, clearly and convincingly, 
that a party has “sentiently set in 
motion some unconscionable scheme 


calculated to interfere with the judi- 
cial system’s ability impartially to 
adjudicate a matter by improperly 
influencing the [trier of fact] or un- 
fairly hampering the presentation of 
the opposing party’s claim or de- 
fense.” Cox, 706 So. 2d at 46 (quot- 
ing Aoude, 892 F. 2d at 1118). The 
“clear and convincing” standard is an 
intermediate standard of proof be- 
tween a “preponderance of the evi- 
dence” and “beyond a reasonable 
doubt.” Smith v. Department of HRS, 
522 So. 2d 956 (Fla. lst DCA 1988). 
For evidence to be “clear and convinc- 
ing” “[it] must be of such weight that 
it produces in the mind of the trier 
of a fact a firm belief or conviction, 
without hesitancy, as to the truth of 
the allegations sought to be estab- 
lished.” Slomowitz v. Walker, 429 So. 
2d 797, 800 (Fla. 4th DCA 1983). See 
also Small Business Admin. v. 
Echevarria, 864 F. Supp. 1254 (S.D. 
Fla. 1994). 

Historically, courts have reserved 
the harsh sanction of dismissal for 
instances when a party deliberately 
or willfully does not comply with 
court orders. See, e.g., Bailey v. Wood- 
lands Co., 696 So. 2d 459 (Fla. 1st 
DCA 1997); Ferrante v. Waters, 383 
So. 2d 749 (Fla. 4th DCA 1980) (trial 
court properly struck defendant’s 
pleadings and entered default, pur- 
suant to Fla. R. Civ. P. 1380, based 
on defendant’s failure to comply 
with court order compelling her to 
answer plaintiff’s interrogatories 
for nearly six months). See also 
Levine v. Del American Properties, 
Inc., 642 So. 2d 32 (Fla. 5th DCA 
1994) (affirming a default entered 
against a defendant who failed to 
appear for his deposition three 
times); Marr v. State, Dept. of 
Transp. ,614 So. 2d 619 (Fla. 2d DCA 
1993) (trial court did not abuse its 
discretion in dismissing plaintiffs 
complaint, with prejudice, based, in 
part, on plaintiff’s noncompliance 
with discovery order); Dominguez v. 
Wolfe, 524 So. 2d 1101 (Fla. 3d DCA 
1988) (wherein the court affirmed 
the dismissal, with prejudice, of a 
medical and dental malpractice 
claim, based on plaintiff’s failure to 
comply with pretrial order requir- 
ing plaintiff to disclose the names 
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of her expert witnesses); Johnson v. 
Landmark First Nat'l Bank, 415 So. 
2d 161 (Fla. 4th DCA 1982). 

Repeated neglect or contumacious 
conduct by counsel also may form 
the basis for an order of dismissal 
with prejudice, so long as the trial 
court concludes that the conduct 
satisfies the criteria that the Florida 
Supreme Court established in Kozel 
v. Ostendorf, 629 So. 2d 817 (Fla. 
1994). The Kozel factors include: 

1) Whether the attorney’s disobe- 
dience is willful, deliberate, or con- 
tumacious, rather than an act of ne- 
glect or inexperience; 

2) Whether the attorney has been 
sanctioned previously; 

3) Whether the client was presum- 
ably involved in the act of disobedi- 
ence; 

4) Whether the delay prejudiced 
the opposing party through undue 
expense, loss of evidence, or in some 
other fashion; 

5) Whether the attorney offered 
reasonable justification for noncom- 
pliance; and 

6) Whether the delay created sig- 

nificant problems of judicial admin- 
istration. 
Kozel, 629 So. 2d at 818. Compare 
Elder v. Newton, 711 So. 2d 586 (Fla. 
2d DCA 1998) (dismissal was “too 
drastic and severe” when there was 
no evidence that the plaintiff 
“played an active role in abusing the 
discovery process”); Cole v. Bayley 
Prods., Inc, 661 So. 2d 1299 (Fla. 4th 
DCA 1995) (reversing default judg- 
ment on the grounds that the 
sanctionable actions were the fault 
of defendant’s former counsel in- 
stead of the defendant himself). 

However, an increasing number of 
Florida courts have relied on their 
inherent authority to sanction liti- 
gants for abusive practices as a ba- 
sis for dismissing or striking the 
claims of litigants who repeatedly 
lie under oath. See, e.g., Cox, 706 So. 
2d at 47 (a litigant’s repeated lies 
and deception “must be discouraged 
in the strongest possible way”); 
Savino v. Florida Drive-In Theatre 
Msgt., Inc., 697 So. 2d 1011 (Fla. 4th 
DCA 1997) (trial court properly dis- 
missed personal injury claim of 
plaintiff, with prejudice, when plain- 
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tiff lied under oath and to his treat- 
ing physicians about his educational 
background, his ability to work, and 
his level of intelligence); O’Vahey v. 
Miller, 644 So. 2d 550 (Fla. 3d DCA 
1994); Kornblum v. Schiender, 609 So. 
2d 138 (Fla. 4th DCA 1992); Horjales 
v. Loeb, 291 So. 2d 92 (Fla. 3d DCA 
1974). See also Hazel Atlas Glass Co. 
v. Hartford Empire Co., 322 U.S. 238 
(1944) (wherein the Court noted that 
“tampering with the administration 
of justice . . . is a wrong against the 
institutions set up to protect and safe- 
guard the public, institutions in which 
fraud cannot complacently be toler- 
ated consistently with the good order 
of society”). 

In O’Vahey, for example, a per- 
sonal injury plaintiff repeatedly lied 
under oath about his personal back- 
ground and education. The trial 
court, in turn, dismissed plaintiff’s 
claim as a sanction, notwithstand- 
ing the fact that the plaintiff’s “es- 
tablished perjury did not directly 
concern the cause of action itself.” 
O’Vahey, 644 So. 2d at 551 n.1. The 
Third District Court of Appeal af- 
firmed, holding that plaintiff’s lies 
“constituted such serious miscon- 
duct and such an obvious affront to 
the administration of justice that 
[the Court could] not interfere with 
the trial judge’s discretionary deter- 
mination to dismiss the action out- 
right.” Jd. (citations omitted). The 
court went on to note that its deci- 
sion was influenced in part by the 
fact that the circumstances of the 
alleged accident and the extent of 
plaintiff's alleged injuries were “at 
least seriously open to question.” Jd. 
at n.1. See also Figgie Int'l, Inc. v. 
Alderman, 698 So. 2d 563, 567-68 
(Fla. 3d DCA 1997) (citing O’Vahey 
for the proposition that “the ulti- 
mate sanctions of dismissal or de- 
fault are justified by the repeated 
presentation of false testimony un- 
der oath which was ultimately un- 
covered by the assiduous efforts of 
opposing counsel”). 

The court in Cox reached a similar 
result. Cox was a legal malpractice 
action arising out of the defendants’ 
alleged failure to advise the plaintiff 
that they would not represent her in 
a medical malpractice case until the 


day after the expiration of the appli- 
cable statute of limitations. During 
the pendency of the legal malpractice 
action, the plaintiff repeatedly lied, 
under oath (i.e., in interrogatories, in 
her deposition, and in an affidavit), 
about, among other things, her iden- 
tity and her prior medical history. 
Specifically, the plaintiff testified at 
her deposition that she had not sus- 
tained any injuries prior to those that 
formed the basis for her underlying 
medical malpractice action and that 
she had never seen an orthopedist. 
The defendants, however, discovered 
medical records and other evidence 
which demonstrated the falsity of 
plaintiff’s testimony. Cox, 706 So. 2d 
at 45, 46. The defendants, in turn, 
moved to dismiss plaintiff’s claim, 
based on her misconduct, and the trial 
court granted the motion. The Fifth 
District Court of Appeal affirmed the 
dismissal. In reaching its decision, the 
court reasoned as follows: 

The integrity of the civil litigation pro- 
cess depends on the truthful disclosure 
of facts. A system that depends on an 
adversary’s ability to uncover falsehoods 
is doomed to failure, which is why this 
kind of conduct [i.e., giving false or mis- 
leading answers in sworn discovery that 
either appear calculated to evade or sty- 
mie discovery] must be discouraged in 
the strongest possible way. Although 
[plaintiff] insists on her constitutional 


right to have her case heard, she can, 
by her own conduct, forfeit that right. 


Id. at 47. The court went on to con- 
clude that, by her misconduct, the 
plaintiff had, in fact, forfeited that 
right. 

The claims of the plaintiff in 
Savino met the same fate. Savino 
claimed that he had suffered brain 
damage and lost wages as the result 
of a fall on the defendant’s property. 
Plaintiff also claimed that he had a 
master’s degree in engineering from 
New York University and testified 
that he had been unable to work 
since the accident. Through discov- 
ery, the defendant established that 
the master’s degree diploma from 
NYU that the plaintiff had produced 
was fraudulent, that plaintiff also 
had lied to his treating physician 
about his academic background and 
above average level of intelligence, 
and that plaintiff had, in fact, 
worked as an independent contrac- 
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tor since the accident. Defendant 
then moved to dismiss plaintiff’s 
claims based on fraud on the court 
and the trial court granted the mo- 
tion. The Fourth District Court of 
Appeal affirmed. The court reasoned 
that the plaintiff’s “repeated fabri- 
cations” went to the heart of his 
claims and “undermined the integ- 
rity of his entire action.” Savino, 697 
So. 2d at 1012. The court concluded 
that, under such circumstances, “the 
trial court has the right and obliga- 
tion to deter [such conduct]” and 
properly did so by dismissing 
plaintiff’s claim with prejudice. Jd. 
(emphasis added). See also Vargas, 
901 F. Supp. 1579. 

Similarly, in Figgie Int'l, the trial 
court struck the pleadings of and 
entered a default against a corpo- 
rate defendant, whose conduct it 
characterized as “the most egregious 
case of discovery abuse [the] court 
[had] ever seen.” Figgie Int'l, 698 So. 
2d at 564. According to the trial 
court’s findings of fact, which were 
adopted by the Third District in af- 
firming the trial court’s order, the 
defendant: 1) had lied about its re- 
tention and use of outside human 
factors experts in the design and 
labelling of its open end sectional 
scaffold in sworn answers to inter- 
rogatories; 2) had concealed perti- 
nent data relating to other accidents 
involving the same model of scaf- 
folding in response to plaintiff's ini- 
tial discovery requests; 3) initially 
had testified, through its product 
safety director, that certain docu- 
ments did not exist, only to later 
admit, under oath, that they had 
disposed of such documents; and 4) 
had engaged in a pattern of false 
and evasive deposition testimony 
calculated to conceal relevant infor- 
mation from the plaintiff. The trial 
court concluded and the Third Dis- 
trict agreed “that the ultimate sanc- 
tions of dismissal or default [were] 
justified by the [defendant’s] re- 
peated presentation of false testi- 
mony under oath, which .. . ulti- 
mately [was] uncovered by the 
assiduous efforts of opposing coun- 
sel.” Id. at 567, 568. 

Federal courts in Florida and else- 
where also have held that a litigant 
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who repeatedly lies under oath for- 
feits all rights to prosecute his or her 
claims. In Vargas, for example, 
Judge Ryskamp dismissed, with 
prejudice, the Title VII claims of a 
plaintiff, who 1) had fabricated evi- 
dence of the allegedly hostile work 
environment and lied about the au- 
thenticity of that evidence at her 
deposition; 2) had lied under oath 
concerning a State Department let- 
ter, which she claimed was the prod- 
uct of an attempt by her former 
employer to “lure” her to Costa Rica 
and force her to drop her lawsuit; 3) 
had entered the United States ille- 
gally; 4) had provided false informa- 
tion on employment applications; 
and 5) had lied at her deposition 
about her prior involvement in jew- 
elry sales. In reaching his decision, 
Judge Ryskamp emphasized that 
plaintiff's misconduct, which included 
fraud on the court, fabrication of evi- 
dence, and perjury, was “designed to 
and had the effect of obstructing the 
discovery process and impeding 
defendant’s ability to conduct discov- 
ery vital to its defense” and, therefore, 
warranted the dismissal of plaintiff’s 
action. Jd. at 1582. 

Similarly, in McDowell, the 
Middle District dismissed, with 
prejudice, the Title VII claim of a pro 
se plaintiff, based on its finding that 
he had fabricated a diary of alleg- 
edly discriminatory encounters with 
his former employer and had lied 
repeatedly before and during an 
evidentiary hearing on defendant’s 
motion to dismiss or strike. The 
court concluded that it was evident 
from the fabricated evidence and 
plaintiffs perjured deposition tes- 
timony, which included lies about 
his prior arrest record, his involve- 
ment in prior discrimination ac- 
tions, and the basis for his wife’s 
health problems, that “plaintiff 
{held] in total disregard the integ- 
rity of the judicial system.” Jd. at 23, 
24. The court then went on to hold 
that “the gravity of plaintiff’s behav- 
ior” warranted the dismissal of his 
claims with prejudice. Id. See also 
Pope, 138 F.R.D. at 682 (wherein the 
court involuntarily dismissed a Title 
VII sexual harassment claim, based 
on evidence that plaintiff had fabri- 


cated a document which purported 
to support her claim and then lied 
about its authenticity and the cir- 
cumstances relating to its transmis- 
sion at her deposition and in sworn 
answers to interrogatories). 


Conclusion 

The message of these cases for 
litigants who are intent on trying to 
deceive their adversary, the courts, 
their employers, or, in the case of 
personal injury plaintiffs, their 
treating physicians is compelling: 
Proceed at your own risk, because if 
you are found out there is a strong 
probability that, at a minimum, you 
will forfeit your claim for relief or, 
in the case of deceptive defendants, 
your right to assert a defense.? How- 
ever, the message to practicing at- 
torneys is equally clear: Take time 
to interview and evaluate the cred- 
ibility of your own client and wit- 
nesses before a problem of credibil- 
ity arises, educate your client about 
the civil and, in some instances, 
criminal sanctions and other penal- 
ties that can be imposed against 
persons or entities who affirma- 
tively misrepresent and/or conceal 
relevant information in sworn and 
unsworn discovery responses, and 
act promptly to correct any such 
misstatements or deception. If you 
fail to do so, be assured that there 
are diligent litigators who eventu- 
ally will ferret out the truth, and an 
increasingly intolerant civil justice 
system that is prepared, with ample 
precedential support, to mete out 
the ultimate sanction. O 


1 The rules governing a lawyer’s ethi- 
cal obligations in the context of false tes- 
timony are beyond the scope of this ar- 
ticle. Suffice it to say, however, that Rule 
4-3.3(a)(4) of the Rules Regulating The 
Florida Bar strictly prohibits a lawyer 
from knowingly “[plermitting any wit- 
ness, including a criminal defendant, to 
offer testimony or other evidence that 
the lawyer knows to be false.” Moreover, 
it is equally well established that a vio- 
lation of Rule 4-3.3(a)(4) can result in 
disciplinary action by The Florida Bar. 
See Dodd v. The Florida Bar, 118 So. 2d 
17, 19 (Fla. 1960) (“No breach of profes- 
sional ethics, or of the law, is more harm- 
ful to the administration of justice or 
more hurtful to the public appraisal of 
the legal system than the knowledgeable 
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use by an attorney of false testimony in 
the judicial process. When it is done it 
deserves the harshest penalty”). See also 
The Florida Bar v. Kleinfeld, 648 So. 2d 
698, 701 (Fla. 1994) (“An officer of the 
court who knowingly and deliberately 
seeks to corrupt the legal process can 
logically expect to be excluded from that 
process”) (citing Dodd); The Florida Bar 
v. Agar, 394 So. 2d 405 (Fla. 1980) (hold- 
ing that where a lawyer, actively or pas- 
sively, arranges for a witness to testify 
falsely, the rule stated in Dodd should 
be adhered to and the lawyer should be 
disbarred). 

2 Some jurisdictions have gone so far 
as to criminally prosecute individuals for 
obstructing the discovery process. In 
United States v. Lundwall, 1 F. Supp. 2d 
249 (S.D.N.Y. 1998), for example, the 
government indicted two former Texaco 
employees who allegedly withheld and 
later destroyed corporate documents 
sought by the plaintiff in a race discrimi- 
nation action against the company, and 
charged them with violating 18 U.S.C. 
§1503, which makes it a federal offense 
to corruptly obstruct or impede the due 
administration of justice, and with con- 
spiracy to obstruct justice in violation 
of 18 U.S.C. §371. The defendants moved 
to dismiss the indictment, claiming, in 
part, that §1503 is not available to pun- 
ish persons for civil discovery violations. 
Instead, the defendants argued that the 
sanctions provided for in Fen. R. Civ. P. 
37 were more than adequate to punish 
them for their alleged discovery abuses 
and provided ample remedies to the in- 
jured plaintiff. The Southern District of 
New York disagreed. The court held that, 
even though there is a paucity of author- 
ity on the issue, §1503 plainly encom- 
passed the defendants’ alleged miscon- 
duct (i.e, the deliberate concealment 
and destruction of relevant documents), 
because it was certain to impede or, at 
least, attempt to impede justice in the 
underlying civil action. The court also 
rejected the defendants’ argument re- 
garding the adequacy of Rule 37 sanc- 
tions, noting that the indictments did 
not involve misconduct by a party to the 
civil action, but rather by individuals 
who acted independent of their employer 
and its counsel. In any event, the court 
held that “a court [is free] to impose civil 
and criminal sanctions in connection 
with the same contumacious behavior.” 
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THE THRESHOLD INSPECTOR 


Champion of the Public Weal or 
Construction Industry Rogue? 


by Kevin P. Kelly 


ave you felt the sway of a highrise in a brisk 

wind? How about feeling stadium seating 

bouncing in cadence to the motion of the fans? 

Have you seen on television or, God forbid, in 
person, a building toppled in an earthquake? Who is it, 
behind the scenes, that gives us confidence we’re safe in 
a hurricane? After all, most structures are built by a low 
bidder or someone with a motive to cut construction costs 
and time. Would you be concerned if the structure you 
work in was inspected by someone with conflicting loy- 
alties to the profit-conscious owner and the safety-con- 
scious, but overworked, public building official? That’s 
how it’s done in Florida, and the guy in the middle is the 
“threshold inspector.” 

A subtle tug-of-war occurs on commercial construction 
projects between the owner and the public building code 
inspector (for simplicity, referred to as the “building offi- 
cial”). This inherent tension is good. It provides an equi- 
librium between the drive for profit and the concern for 
safety. Commercial owners and contractors, as entrepre- 
neurs, aim to maximize profits. This may be at odds with 
the public building official’s goal of ensuring code com- 
pliance. Disturbing the equilibrium can have dire conse- 
quences. Hurricane Andrew exposed the consequences 
of a profit motive inadequately checked by inattentive 
(or overburdened) building officials: destruction in the 
billions of dollars, much attributable to inadequate code 
compliance. On the other hand, an overzealous or ty- 
rannical building official can halt a construction project, 
bankrupting a contractor. These competing interests must 
balance for a project to be both safe and profitable. 
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A potentially destabilizing element of this equilibrium 
originated in 1982 when the Florida Legislature created 
a second category of inspector, the “threshold inspector.”” 


The Threshold Inspector 

The threshold inspector is a unique character. Unlike 
the building official, the threshold inspector is a private 
citizen. Unlike the owner, he does not wield the power of 
the purse. He is a certified, licensed, or registered engi- 
neer or architect whose sole focus is structural integrity.® 
During construction, he inspects the structural compo- 
nents of all buildings meeting the following thresholds:* 
1) over three stories or 50 feet in height; or 2) an assem- 
bly occupancy exceeding 5,000 square feet and an occu- 
pant content greater than 500 persons.’ In other words, if 
the building is tall or holds a lot of people, the threshold 
inspector must inspect its structural elements during con- 
struction.® Before a building official issues a certificate of 
occupancy, the threshold inspector must submit a signed 
and sealed statement that all structural, load-bearing 
components comply with the permitted construction docu- 
ments.’ The intent was to increase the safety of struc- 
tural components, the failure of which could spell disas- 
ter to persons and property. Good intentions. 

In creating the threshold inspector, however, the 
Florida Legislature did an unusual thing: It cleaved the 
threshold inspector’s responsibility from his remunera- 
tion. This left murky the question of who, if anyone, con- 
trols and directs the threshold inspector. 

In dissecting the tensions at work on the threshold 
inspector, let’s start with the known. The threshold in- 
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spector is statutorily “responsible” 
to the building official.* On the other 
hand, the threshold inspector is se- 
lected and paid by the owner.’ This 
appears to contradict the common 
sense notion that with money, so 
goes control. 

This dichotomy of responsibility is 
the root of the threshold inspector’s 
schizophrenia and leaves unan- 
swered questions: Does the building 
official or the private owner (or both) 
have the right to control and direct 
the threshold inspector? What re- 
sponsibility does the threshold in- 
spector owe the building official? 
What, if any, responsibility does the 
threshold inspector owe the owner? 

The answers to these questions 
can have a significant financial im- 
pact on those affected by threshold 
inspections, including the owner, the 
designer, the contractor, and subcon- 
tractors. More importantly, the an- 
swers bear on whether a building is 
soundly constructed. 


Whose Agent Is the 
Threshold Inspector? 

As a practical matter, an owner who 
selects and pays a threshold inspec- 
tor will expect accountability. The con- 
tract for threshold inspection defines 
this accountability. The owner may 
control the threshold inspector 
through his right to schedule the 
threshold inspector’s services and his 
right to preapprove and remove the 
threshold inspector’s employees. The 
ability to withhold payment and to 
fire the threshold inspector are the 


most effective means of control. 

The owner wants the threshold 
inspector to overlook inconsequen- 
tial nonconformances. For instance, 
if reinforcing steel bars are spaced 
every inch rather than the specified 
three-quarters of an inch, the owner 
may expect the threshold inspector 
to approve the pouring of concrete 
without correction. The owner wants 
to avoid delays and interference 
which fuels litigation among owners, 
contractors, and designers. The 
owner wants a minimum of inspec- 
tions and wants to pay the thresh- 
old inspector only for this minimum. 
If the threshold inspector deter- 
mines a greater number of, or more 
detailed, inspections are necessary, 
the owner may resist. The owner 
doesn’t want to pay for delays result- 
ing from overzealous inspections. 
Under this contractual relationship, 
the owner considers the threshold 
inspector his agent. Under current 
Florida law, the owner may be wrong. 

How do the owner’s expectations 
affect the threshold inspector’s re- 
sponsibility to the building official? 
The opportunities for conflict are 
abundant, if not inherent. 

The public building official wants 
the threshold inspector to reject 
noncompliant work. In our example, 
the building official would expect 
the threshold inspector to reject the 
nonconforming rebar. The building 
official is not concerned if the project 
is delayed. The building official pre- 
fers a threshold inspector who is 
deliberate and thorough even if it 


costs the owner time and money. In 
the gray area between what is 
clearly a structural deficiency and 
what is clearly proper work, does the 
threshold inspector side with the 
owner’s desire to move ahead or 
with the building official’s interest 
in code compliance? 

These conflicting responsibilities 
and expectations added to the 
threshold inspector’s own agenda 
create a volatile mix. The threshold 
inspector is not a public employee. 
He is in business to make money 
and he wants to maximize his profit. 
Since the owner pays him, the 
threshold inspector’s loyalty or “re- 
sponsibility” to the building official 
may be superficial and may be sub- 
ordinated to his loyalty to the owner. 
At a minimum, the threshold inspec- 
tor has an incentive to make the 
owner happy. His financial interests 
could cloud his judgment. Maybe he 
will overlook the nonconforming 
rebar if payment is due the next day 
or if he is bidding on other work for 
the same owner. A disinterested ob- 
server will not be able to discern 
whether the threshold inspector is 
exercising sound engineering judg- 
ment or economic self-preservation. 

The owner may expect that his con- 
tract provides a check on an overzeal- 
ous or nonresponsive threshold in- 
spector. But what if the owner’s 
contract with the threshold inspector 
is unenforceable? What if, when the 
owner threatens to fire the threshold 
inspector for rejecting the technically 
nonconforming rebar, the inspector 
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reminds the owner that he can’t be 
fired? The threshold inspector is, 
after all, statutorily “responsible” to 
the building official, not the owner. 
The building official may threaten 
to withhold a certificate of occu- 
pancy if the owner threatens the 
threshold inspector. Must the owner 
accept the threshold inspector’s 
edicts at the risk of alienating the 
building official? What if the thresh- 
old inspector unilaterally decides he 
needs more money to do his job? 
Does the owner have to pay what- 
ever is demanded? The threshold 
inspector may assert that if the leg- 
islature had wanted the threshold 
inspector to be responsible to both 
the owner and the building official, 
the legislature would have said so. 
The building official, like the owner, 
may view the threshold inspector as 
his agent. Under current Florida 
law, however, for whom the thresh- 
old is an agent is unclear. 

In January 1998, the Florida 
Board of Building Codes and Stan- 
dards published a written “order.”’° 
It states the building official (“or 
permitting jurisdiction”) may re- 
move a threshold inspector from a 
project for the nonperformance of his 
duties.'' This appears to conflict with 
the owner's statutory right to select 
and obligation to pay the threshold 
inspector. The board stated: 
Although the [Florida Building Codes 
Act] does not squarely state that the 
Building Official or the permitting ju- 
risdiction may remove the special in- 
spector from a project, the centerpiece 
of the whole scheme is a requirement 
that the special inspector must repre- 
sent in writing to the Building Official 
“prior to the issuance of the certificate 
of occupancy” that the structural system 
of the building is in conformity with all 
pertinent drawings and specifications.” 

Thus, according to the board, the 
building official has the right to fire 
the threshold inspector. What if the 
owner disagrees? 


Does Sovereign 
Immunity Exist? 

In Florida, the publicly employed 
building inspector is protected by 
sovereign immunity. Trianon Park 
Condo. Assoc. v. Hialeah, 468 So. 2d 
912 (Fla. 1985). Does sovereign im- 
munity also extend to the privately 


employed threshold inspector? In 
Trianon, the city building official 
was allegedly negligent in his in- 
spections of a condominium project. 
The condominium owners sued the 
city for the inspector’s negligence. 
The Florida Supreme Court held 
that the city’s sovereign immunity 
protected it from tort claims arising 
from the exercise of police powers, 
such as building inspections. 

If the threshold inspector were an 
agent of the building official, he 
might also have a claim to sovereign 
immunity. A sovereign’s agent also 
enjoys sovereign immunity if he is a 
“true” agent. Dorse v. Armstrong 
World Industries, Inc., 1513 So. 2d 
1265 (Fla. 1987). Whether there is a 
true agency between the building 
official and the threshold inspector 
may depend on the degree of control 
the building official has over the 
threshold inspector. Jd. That the stat- 
ute makes the threshold inspector 
“responsible” to the building official 
may not be viewed by courts as, ipso 
facto, creating an agency relation- 
ship. Had the legislature intended to 
make the threshold inspector the 
agent of the building official, it could 
have simply and clearly stated so. On 
the other hand, if the building offi- 
cial can fire the threshold inspector, 
perhaps the building official has the 
right of control. 

If the threshold inspector is the 
building official’s agent, the owner 
may have no cause of action against 
the threshold inspector. In such 
event, the owner could not enforce 
his contract because it would be void 
ab initio. The threshold inspector 
may be a rogue, unresponsive to the 
owner who selects and pays him. 

The threshold inspector may 
undergird his assertion of indepen- 
dence from the owner by noting that 
a public agency cannot contract out 
its inherent police powers, powers 
possessed only by a sovereign. P.C.B. 
Partnership v. City of Largo, 549 So. 
2d 738 (Fla. 2d DCA 1989). This as- 
sertion presumes that threshold in- 
spections are an obligation of the 
building official, rather than an in- 
dependent obligation of the project 
owner. A paradox arises. How can 
the threshold inspector have become 
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the threshold inspector if the con- 
tract that makes him the threshold 
inspector was never legally bind- 
ing?! The very contract by which the 
threshold inspector became the 
threshold inspector may be a legal 
illusion. This runs contrary to the 
apparent intent of the statute. How 
can the owner select and pay the 
threshold inspector without the le- 
gal mechanism of a contract? 

In the real world, such a debate 
would be unlikely during the course 
of construction since the owner 
could stop paying the inspector. A 
threshold inspector raising the is- 
sue before contract signing would 
never be selected as the threshold 
inspector. But, after construction is 
complete, the threshold inspector 
may assert sovereign immunity as 
a defense to an owner’s breach of 
contract claims. 

These arguments are not merely 
academic. The answers bear on 
whether the threshold inspector can 
be held financially responsible for 
fulfilling his contractual commit- 
ments to an owner or whether the 
threshold inspector is an indepen- 
dent voice protecting the public 
weal. No Florida cases address 
whether a threshold inspector en- 
joys sovereign immunity as a build- 
ing official’s “agent.” 


Solution 

The threshold inspector’s conflict 
of interest can be resolved. The bet- 
ter-reasoned approach is not to treat 
the threshold inspector as the build- 
ing official’s agent (the board’s opin- 
ion notwithstanding). The legisla- 
ture made the threshold inspector 
“responsible” to the building official. 
Responsibility alone does not 
amount to agency.’ The legislature 
could have used the word “agency” 
if that was the intent. Making the 
threshold inspector the agent of the 
building official, cloaked with sover- 
eign immunity, risks turning on its 
head the relationship between the 
owner and the threshold inspector. 

Moreover, the threshold inspector's 
duties are not true police powers 
delegated by the building official. 
The building official’s inspection ob- 
ligations are independent of and 
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broader than the threshold inspec- 
tions.'* Threshold inspections were 
intended to be conducted by private 
persons.'° Reliance on opinions of 
independent, private professionals 
occurs on every construction project. 
For example, the building official is 
statutorily obligated to require, on 
all threshold buildings, that the ar- 
chitect or engineer of record provide 
a written statement that the plans 
and specifications comply with the 
building codes.'® The provision of 
these statements is hardly the ex- 
ercise of a police power. The project 
architect and engineer, like the 
threshold inspector, typically are 
hired and paid by the owner. No one 
suggests the building official has the 
right to remove the engineer or ar- 
chitect, even though, as with the 
threshold inspector, the “centerpiece 
of the whole scheme” is the indepen- 
dent licensed professional’s written 
representation to the building offi- 
cial. This does not make the archi- 
tects and engineers the building of- 
ficials’ agents, entitled to sovereign 
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immunity from the owner’s breach 
of contract claims. Otherwise, con- 
struction and design law in Florida 
would be in a state of chaos. 

Even if a threshold inspector were 
deemed a building official’s agent, 
sovereign immunity should net bar 
the owner’s breach of contract 
claims. When a sovereign enters into 
a contract, it waives sovereign im- 
munity for the obligations of that 
contract.'’ Since it is unlikely that 
an owner will select and pay a 
threshold inspector without a writ- 
ten contract, the threshold inspec- 
tor will have waived sovereign im- 
munity vis-a-vis the owner. This 
approach may even benefit the 
threshold inspector who could claim 
immunity from third party tort 
claims while remaining liable for his 
contractual commitments. 

The Florida Legislature should 
clarify whether the threshold in- 
spector owes responsibilities to both 
the building official and the owner. 
The legislature should also clarify 
whether the threshold inspector is 
the building official’s agent entitled 
to sovereign immunity. Neither the 
owner nor the threshold inspector 
should be left in doubt about the 
enforceability of their contract. The 
threshold inspector should serve one 
master, not two masters with con- 
flicting interests. This conflict can 
be eliminated with the following 
minor change to the Florida Build- 
ing Codes Act, §553.79(5)(b): 

The fee owner of a threshold building 


shall select and pay all costs of employ- 
ing a special inspector, but the special 


inspector shall be-responsible provide a 
certification to the enforcement agency 


pursuant to s. 553.79(7)(a). 

This eliminates the confusion 
stemming from the existing lan- 
guage making the threshold inspec- 
tor “responsible” to the enforcement 
agency. 

Meanwhile, on construction 
projects throughout the state, 
threshold inspectors perform their 
chameleonic duties without any cer- 
tainty about whom they serve. That 
more frequent litigation over the 
threshold inspectors’ responsibili- 
ties does not occur is a credit to their 
professionalism and their tolerance 
for ambiguity. 
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' Hurricane Andrew Causes Reassess- 
ment of States’ Building Codes, ButLp- 
ING DesiGn & ConsTRUCTION, Vol. 33, No. 
11 (Nov. 1992); and Building Perfor- 
mance: Hurricane Andrew In Florida, 
Report of Federal Emergency Manage- 
ment Agency (Dec. 21, 1992). 

2 “Special inspector” is the technically 
accurate title, but “threshold inspector,” 
being more descriptive, has gained a dia- 
lectical foothold in the construction in- 
dustry. 

3 Fia. Stat. §553.79(5) (1998 supple- 
ment). 

* The construction is inspected against 
a special inspection plan prepared by the 
engineer or architect of record and sub- 
mitted to the building official prior to 
issuance of a building permit. FLa. Star. 
§553.79(5)(a) (1998 supplement). 

5 Fia. Stat. §553.71(7) (1998 supple- 
ment). 

6 The threshold inspector supple- 
ments, but does not supplant, the 
building official’s structural inspec- 
tions. Advisory No. 1998-1, Florida 
Board of Building Codes & Standards 
(now the Florida Building Commis- 
sion). The scope of the building 
inspector’s inspections are also much 
broader than just structural compo- 
nents, and include, among other things, 
electrical, mechanical, plumbing, and 
handicap access. 

7 Fra. Stat. §553.79(7)(a) (1998 supple- 
ment). 

8 Fa. Stat.§553.79(5)(b) (1998 supple- 
ment). 

° Id. In the case of public construction, 
the owner is a public entity which, hav- 
ing waived its sovereign immunity, acts 
much like a private owner. 

10 The Florida Board of Building 
Codes and Standards was recently re- 
named the Florida Building Commis- 
sion. Fia. Stat. §553.71(1) (1998 
supplement). 

1 State of Florida Board of Building 
Codes and Standards, Final Order, Jan. 
1998, In Re the Matter of Charles Dan- 
ger, No. DCA 97-DEC-08. 

13 Goldschmidt v. Holman, 571 So. 2d 
422 (Fla. 1990) (there must be the ele- 
ment of control). 

14 See supra note 6. 

15 Fa. Stat. §553.79(5)(b) and (c) (1998 
supplement). 

16 Fra. Stat. §553.79(7)(d) (1998 supple- 
ment). 

17 Pan-Am Tobacco Corp. v. Dept. of Cor- 
rections, 471 So. 2d 4 (Fla. 1984). 


Kevin P. Kelly is a partner at Hol- 
land & Knight, LLP, Orlando. He re- 
ceived his B.S. with honors from Texas 
A&M University and his J.D. with hon- 
ors from Capital University. Mr. Kelly 
concentrates in the practice of construc- 
tion and design law and civil litigation. 
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1998 Changes to Public Works Bonds and 
Construction Lien Law 


hanges to the Florida 

Construction Lien Law 

seem to follow each leg- 

islative session like the 
evening follows the day; 1998 was 
no exception. The changes relate to 
both construction liens under FS. 
Ch. 713, and payment bonds for 
public works under F‘S. §255.05. As 
an example of compromise legisla- 
tion addressing the competing in- 
terests in the construction industry, 
there will be questions to be re- 
solved regarding the language in 
some of the changes. Having partici- 
pated in changes to the lien law in 
prior years, it is difficult in the heat 
of the session to anticipate every 
application of the words chosen. 
Confusing items usually are ad- 
dressed the following year with a 
“glitch” bill. The following is what 
happened to Ch. 713 and §255.05 
in the 1998 session. 


Amendments to F.S. §255.05 
More information on first page of 
payment bond for public works. The 
contractor on a public works project 
has been required to record the 
bond given pursuant to FS. §255.05 
since 1988. The purpose of record- 
ing was to make the bond more ac- 
cessible to potential claimants. The 
problem with what was enacted in 
1988 was that there was no require- 
ment for a legal description to be 
in the bond. Thus, if the bonds were 
recorded, the ability to retrieve 
them pursuant to a title search was 
questionable. Effective July 1, 1998, 
the bond must include on its front 
page the name, principal business 
address, and telephone number of 


by Larry R. Leiby 


Traditionally, lien 
changes are 
effective on 

October 1 of the 

year enacted; 
however, these 
changes became 
effective on 
July 1, 1998. 


1) the contractor; 2) the surety; 3) 
the owner; and, if the contracting 
entity is different from the owner, 
4) the contracting public entity. The 
first page also must include (al- 
though there is qualifying language 
that says “if applicable”) a legal de- 
scription and street address of the 
property being improved as well as 
a general description of the im- 
provement. Essentially the legisla- 
ture is requiring information on the 
first page of the bond (to be re- 
corded) as would be put in the no- 
tice of commencement in the setting 
of private work. There is no conse- 
quence addressed in the statute 
about the failure to include any of 
the required information. However, 
earlier cases had held that the fail- 
ure to comply with the requirement 
of recording the bond rendered the 
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bond a common law bond, excusing 
the claimants from the statutory 
notices, and leaving the parties to 
comply with the notices in the bond 
form itself, if any.’ 

Notice of contest of claim against 
payment bond. In the lien setting 
for private work, an owner or the 
owner’s agent or attorney may 
shorten the time within which a 
lien claimant is required to file suit 
to enforce the lien to a period of 60 
days from the date that the clerk of 
court certifies that a copy of the 
notice of contest of lien was mailed 
to the lien claimant at the address 
in the claim of lien.? There was no 
corresponding shortening proce- 
dure for a private or public works 
payment bond. Effective July 1, 
1998, there is. In the public works 
arena with a payment bond pursu- 
ant to FS. §255.05, the contractor 
or the contractor’s agent or attor- 
ney may shorten the time within 
which to file suit on the payment 
bond by recording a notice of con- 
test of claim against payment bond 
in the clerk’s office.’ This is autho- 
rized to be done only after the claim- 
ant “is no longer furnishing labor, 
services, or materials on a project.” 
The time within which to file suit 
on the bond is limited to 60 days 
from the date that the clerk of court 
certifies that a copy of the notice of 
contest was mailed to the bond 
claimant “at the address shown in 
the notice of nonpayment or most 
recent amendment thereto.” Thus, 
it appears that another precondi- 
tion to recording the notice is the 
service of a notice of nonpayment. 
Remember that a claim of lien is re- 
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corded in the public records. A no- 
tice of nonpayment making claim 
against a payment bond is not. Note 
that the copy of the notice of con- 
test of claim against payment bond 
is to be recorded in the clerk’s of- 
fice. It appears that the clerk of court 
for the county in which the improve- 
ment is located is the clerk intended, 
although that is not expressly 
stated. Someone will be arguing that 
the notice of contest of claim against 
payment bond may be recorded with 
the clerk of the county of the 
contractor’s principal place of busi- 
ness, or the county where the pay- 
ment is due (principal place of busi- 
ness of the claimant?). The only 
trigger to be able to record and serve 
the notice of contest of claim against 
payment bond is that the claimant 
no longer be furnishing labor, ser- 
vices, or materials on the project. 
However, in order to serve a copy on 
the lien claimant at the address 
given in the notice of nonpayment, 
there must be a notice of nonpay- 
ment. It appears that the clerk of 
court will have to rely on the con- 
tractor or the contractor’s agent or 
attorney to furnish the clerk with 
an accurate copy of the original, or 
most recent amendment to, the no- 
tice of nonpayment. Unfortunately, 
this is fraught with opportunity for 
error or misunderstanding by the 
court clerk, as well as potential 
abuse by contractors. The concept is 
acceptable, but the logistics are 
loose. 

Extension of limitations period 
within which to bring suit for 
retainage. F.S. §255.05(2)(a)2 has 
been amended to lengthen the time 
within which suit may be brought 
by an unpaid claimant for retainage‘* 
only, to a period of either one year 
from the claimant’s last perfor- 
mance of the work,* “or within 90 
days after the contractor’s receipt of 
final payment (or the payment esti- 
mate containing the owner’s final 
reconciliation of quantities if no fur- 
ther payment is earned and due as 
a result of deductive adjustments) 
by the contractor or surety, which- 
ever comes last.” 

First, the language says that this 
action exclusively for retainage 


In order to serve a 
copy on the lien 
claimant at the 

address given in the 
notice of 
nonpayment, there 
must be a notice of 
nonpayment. 


must be instituted against the con- 
tractor or the surety. This appears 
to be an unintentional requirement 
to elect either the contractor or 
surety for suit, not both. If the con- 
tractor sues within the one year and 
does not allege that the action is 
exclusively for retainage, it appears 
that the claimant can sue both the 
contractor, the surety, or both. 

Secondly, the determination of 
what is final payment to the contrac- 
tor or the surety meeting the par- 
enthetical requirement may not be 
easy to quickly ascertain, and may 
be subject to interpretation. 

Request for sworn statement of 
account. Again, in the private set- 
ting with the lien law, there has long 
existed the right of the owner to re- 
quest a sworn statement of account 
from potential lien claimants.* The 
failure of the lienor to respond with 
a sworn statement within 30 days 
of the request, or furnishing inac- 
curate information, resulted in ad- 
verse consequences to the lien 
claimant. In 1997, the legislature 
enacted the right of a contractor 
with an exemptory F‘S. §713.23 bond 
to request a sworn statement of ac- 
count, the failure to timely and ac- 
curately respond to which resulted 
in loss or diminution of bond rights. 
A similar concept has been enacted 
in FS. §255.05(8) effective July 1, 
1998. 

When a contractor has furnished 
a payment bond pursuant to FS. 
§255.05, and when the public owner 
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makes payment to the contractor, or 
directly to a claimant, and before 
suit has been filed on the bond 
claim, the contractor may serve a 
written demand on any claimant 
who is not in privity with the con- 
tractor for a written statement un- 
der oath of his or her account show- 
ing 1) the nature of the labor or 
services performed; 2) and to be per- 
formed, if any; 3) the materials fur- 
nished; 4) the materials to be fur- 
nished, if known; 5) the amount paid 
on account to date; 6) the amount 
due; and 7) the amount to become 
due, if known. The request for sworn 
statement is not required to have 
any particular warnings or format. 
Thus the request could be tucked 
into the middle of a letter. The simi- 
lar request under the lien law re- 
quires the demand to be in a par- 
ticular format with a warning at the 
top of the form. 

The statute says that the request 
must be served on the nonprivity 
claimant at the address and to the 
attention of the person designated 
in the notice to contractor to receive 
the demand served by the claimant. 
The failure to respond to a request 
for sworn statement of account 
within 30 days of receipt of the re- 
quest, or the furnishing of a false or 
fraudulent statement, deprives the 
claimant of rights under the bond. 
However, the failure to properly re- 
spond does not have adverse conse- 
quences if the demand is not served 
at the address of the claimant or not 
directed to the attention of the per- 
son designated to receive the de- 
mand in the notice to contractor. 
This is confusing. The directive is to 
serve the demand on the claimant 
and to the attention of the person 
designated.’ However, the statute 
goes on to say that if a demand for 
sworn statement is not served at the 
address of the claimant or directed 
to the person designated, there is no 
adverse consequence of deprivation 
of bond rights. 

If the contractor serves more than 
one demand for sworn statement of 
account, and there has been no 
change in the information from the 
last response to a demand, there is 
no consequence of the failure to re- 
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spond to the later request. 
Remember that the furnishing of 
a false statement or fraudulent 
statement acts to deprive the claim- 
ant of bond rights. It appears by the 
two descriptions that a false state- 
ment does not require intent, but a 
fraudulent statement does require 
intent. However, the statute also 
says that the negligent inclusion or 
omission of any information in the 
responsive sworn statement de- 
prives the bond claimant of rights 
only to the extent that the contrac- 
tor can demonstrate prejudice from 
such act or omission of the claim- 
ant. Thus, the intent of the claim- 
ant is important when false infor- 
mation is included or omitted from 
the responsive sworn statement. 


Construction Lien Changes 

Solid waste removal included in 
definitions. In an apparent response 
to a special interest lobby, solid 
waste collection or removal has been 
included in the definition of im- 
prove.® Solid waste removal (only) 


has been included in the definition 
of improvement,’ subcontractor,'° 
and subsubcontractor.'! 

Final contractor’s affidavit. In the 
1997 case of Craftsman Construc- 
tors, Inc. v. Brown, 695 So. 2d 750 
(Fla. lst DCA 1997), the court held 
that a final contractor’s affidavit, 
which failed to list an unpaid sub- 
contractor whose time to have 
served a notice to owner had ex- 
pired, was improper. This appeared 
to be inconsistent with the defini- 
tions in the lien law. A final 
contractor’s affidavit required the 
listing of unpaid lienors. A lienor 
was defined as one having a lien or 
prospective right to lien. A 
nonprivity claimant who had not 
timely served a notice to owner was 
not within the definition of “lienor” 
since there is no lien or right to lien. 

The 1998 amendment to F.S. 
§713.06(3)(d)1 provides that the af- 
fidavit must state that all lienors 
“who have timely served a notice to 
owner on the owner and the contrac- 
tor” have been paid in full. This 


change now makes clear that there 
is no duty to list a person who would 
be a lienor, but whose time to serve 
a notice to owner has expired with- 
out service of the notice, and the 
copy of the notice on the contractor. 
However, there are potential lienors 
(e.g., subcontractors and material 
suppliers to contractors) who are not 
required to serve a copy of the no- 
tice to owner on the contractor. Thus, 
it appears that a subcontractor need 
not serve a copy of the notice to 
owner on the contractor in order to 
obtain lien rights, but must serve a 
copy of the notice to owner on the 
contractor if that party wishes to be 
included in a list of unpaid persons 
in a final contractor’s affidavit. 

The amendment goes on to say 
“the negligent inclusion or omission 
of any information in the affidavit 
which has not prejudiced the owner 
does not constitute a default that 
operates to defeat an otherwise 
valid lien.” 

Notice of termination of notice of 
commencement. The owner is re- 
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quired to state in the notice of ter- 
mination of notice of commence- 
ment that he or she has served a 
copy of the notice of termination of 
notice of commencement on the con- 
tractor, and each lienor who has 
served notice to owner. The 1998 
amendment states that the owner 
is not required to serve a copy of the 
notice of termination on any lienor 
who has executed a waiver and re- 
lease of lien upon final payment in 
accordance with F. S. §713.20. 

Manner of serving notices to owner. 
Prior to July 1, 1998, the original of 
the notice to owner was not permit- 
ted to be served by fax. Of course, if 
the owner put a fax number in the 
notice of commencement space for 
the owner’s agent designated to re- 
ceive notices, and that agent was 
served by fax, it was unclear as to 
whether that service by fax would 
be adequate. Effective July 1, 1998, 
the lienor is permitted to serve the 
original notice to owner by fax if the 
owner has placed a fax number for 
service in the notice of commence- 
ment, and the lienor can provide a 
confirmation sheet from the fax 
machine reflecting service.'* Of 
course, if the owner does not desire 
to be served by fax, the owner may 
choose not to put a fax number in 
the notice of commencement. If the 
fax number for the owner is not set 
forth in the notice of commence- 
ment, service by fax may not be ef- 
fective (although there may still be 
an issue as to “actual delivery”). 

A very significant change has 
been enacted regarding service of a 
notice to owner by certified or reg- 
istered mail. Prior to July 1, 1998, 
service by certified or registered 
mail required evidence of delivery. 
After July 1, 1998, service by certi- 
fied or registered mail has been di- 
vided into two categories. Service 
still may be effected by certified or 
registered mail with evidence of de- 
livery not later than 45 days from 
the lienor’s first work or delivery." 

The second category of certified or 
registered mail service added as of 
July 1, 1998, is that service may be 
effected as of the date of mailing by 
simply placing the notice in the mail 
to the proper address with postage 


A very significant 
change has been 
enacted regarding 
service of a 
notice to owner by 
certified or 
registered mail. 


affixed if: 1) the notice is placed in 
the mail within 40 days after the 
date the lienor first furnished labor, 
services, or materials; and 2) the 
person who serves the notice main- 
tains a registered or certified mail 
log that shows the date the notice 
was served, the registered or certi- 
fied mail number issued by the U.S. 
Postal Service, the name and ad- 
dress of the person served, and the 
date stamp of the U.S. Postal Ser- 
vice confirming the date of mailing. 

This was intended to reduce the 
cost of serving notices to owner by 
eliminating the requirement of a 
return receipt card (and resulting 
cost). Certified mail without a re- 
turn receipt card is significantly 
cheaper than certified mail with a 
return receipt. The proof of service 
would be the mail log with the U.S. 
Postal Service stamp on it instead 
of the return receipt card. 

The problem with this change is 
that there is a very real possibility 
that the postal worker will not dili- 
gently check to see if the envelope 
for the notice to owner has the same 
address as the log which the postal 
worker stamps. Thus, in that situa- 
tion, if the notice or other document 
is not actually received, the owner 
will be charged with having been 
served. 

Notice of contest of claim against 
payment bond. This is the same pro- 
vision for payment bonds on private 
work given pursuant to FS. 
§§713.23 and 713.245 as described 
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previously in this article. The con- 
tractor or the contractor’s agent or 
attorney may record a notice of con- 
test of claim against payment 
bond.'’® The clerk serves a copy on 
the bond claimant. The time within 
which the bond claimant may bring 
suit on the bond is limited to 60 days 
from the date the clerk certifies that 
a copy of the notice of contest of 
claim against payment bond was 
mailed by the clerk to the bond 
claimant by certified mail. 

While expressly authorized, this 
concept is difficult for application to 
a §713.245 bond, since there is no 
notice to contractor required to be 
served in order to make claim un- 
der this type of bond. 

Release forms for bond rights un- 
der FS. $§$713.23 and 713.245. The 
same type of form releases for par- 
tial payments and final payment 
are put into the statute for claim- 
ants under F.S. §§713.23 and 
713.245 payment bonds” as have 
been in the statute for liens. The 
same problems exist in regard to the 
potential for a contractor to rely on 
a release upon final payment as ex- 
ists under the lien law. While a 
claimant may give a release upon 
final payment, if the claimant does 
further work after the release, the 
release does not operate to release 
the later work done. 

The issue also exists in regard to 
claimants seeking to insist on giv- 
ing the statutory release and no 
other. While it is true that no one 
can insist on a release of the statu- 
tory bond rights on any form other 
than the statutory forms, the par- 
ties must understand that there are 
other rights that should be released 
in exchange for payment in addition 
to the bond rights (e.g., contract 
rights and equitable claims). A re- 
lease for those rights may be prop- 
erly requested in addition to the 
form in the statute. 

Increase in lien transfer security 
for costs and attorneys’ fees. As of 
July 1, 1998, it will take a greater 
amount to transfer a lien to bond or 
cash deposit. The amount necessary 
to transfer a lien will be the amount 
of the lien, plus legal interest for 
three years (currently 30 percent, 
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i.e., three times 10 percent), plus the 
greater of $1,000 or 25 percent of the 
lien claim, as a deposit for costs and 
attorneys’ fees.'® 

The court is further required to 
increase the amount of the transfer 
deposit or bond if the amount of the 
bond in excess of the lien is found 
to be insufficient to pay the lienor’s 
attorneys’ fees and court costs in the 
action to enforce the lien. This may 
be difficult to enforce if the current 
property owner is not the party who 
has effected the transfer to the de- 
posit or bond. There also are inter- 
esting issues as to any requirement 
to make a surety increase a bond 
without the surety having the right 
to exercise its discretionary under- 
writing for any additional amount. 
It appears that if the court orders 
an increase in the bond, and the 
surety exercises credit discretion in 
refusing to increase the amount of 
the bond, it is going to be interest- 
ing. 

Effective date. Traditionally, lien 
changes have been made effective on 
October 1 of the year enacted, to al- 
low time to disseminate the infor- 
mation to those impacted. This time, 
the changes became effective on 


July 1, 1998. QO 


1 WPC, Inc. v. Hartford Accident & In- 
demnity Co., 698 So. 2d 1324 (Fla. 1st 
D.C.A. 1997); Martin Paving Co. v. 
United Pacific Ins. Co., 646 So. 2d 268 
(Fla. 5th D.C.A. 1994). 

2 Stat.§713.22(2). 

3 Fria. Stat. §255.05(2)(a)1 (1998). 

* Unfortunately, retainage is not de- 
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fined. It appears that the contract of the 
claimant may define retainage. However, 
there certainly will be disagreement about 
what is included in this statutorily unde- 
fined retainage. Some subcontractors will 
tell you that retainage is what has been 
withheld along with the last two progress 
payments. 

5 The current limitations period for a 
claim on a Fa. Stat. §255.05 bond for 
payment. 

§ Stat. §713.16. 

7? This is problematic in itself, since there 
may not be a person designated in the 


preliminary notice to the contractor. 

8 Stat. §713.01(12) (1998). 

® Fra. Stat. §713.01(13) (1998). 

10 Fia. Stat. §713.01(26) (1998). 

1 Fra. Stat. §713.01(27) (1998). 

Fria. Stat. §713.06(3)(d)1 (1998). 

18 Pra. Stat. §713.132(1)(f) (1998). 

14 Fra. Stat. §713.18(3) (1998). 

5 Or before final payment is made in 
reliance upon the final contractor s affi- 
davit, whichever occurs first. 

16 Stat. §713.23(1)(e) (1998). 

17 Pia. Stat. §713.235 (1998). 

18 Fia. Stat. §713.24(1)(b) (1998). 
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The New Limited Liability Company in Florida 


by Ronald J. Klein, Carlos A. Lacasa, and Thomas O. Wells 


ffective July 1, 1998, the 
Florida Legislature re- 
pealed the imposition of 
the 5.5 percent Florida 
corporate income tax on a limited 
liability company (LLC) which is 
structured as a partnership or an 
entity, which is not recognized as 
separate from its owner for federal 
income tax purposes. The repeal of 
this tax causes practitioners to re- 
evaluate the choice of entity recom- 
mended to their clients. The pur- 
pose of this article is to summarize 
the legislative process that resulted 
in the repeal of the Florida corpo- 
rate income tax imposed on LLCs 
and to analyze some of the benefits 
and costs of the LLC compared with 
a limited partnership and a corpo- 
ration electing Subchapter S status 
under the Internal Revenue Code 
of 1986, as amended (the I.R.C.). 


The Legislative Process 

Senate Bill 704/ House Bill 1049 
(1998). Senate Bill 704 (S 704), as 
enacted in May 1998, was the cul- 
mination of an intensive effort to 
eliminate the Florida corporate in- 
come tax on LLCs. Senator Ron 
Klein was the principal sponsor of 
S 704. Representative Lacasa was 
the principal sponsor of similar leg- 
islation under House Bill 1049, 
which was ultimately replaced by 
S 704. S 704 became law on May 
22, 1998. 

S 704 originally was drafted solely 
to eliminate the Florida corporate 
income taxes imposed against lim- 
ited liability companies with two or 
more members. However, due to its 
momentum and likelihood of success 


This article compares 
the benefits and 
detriments of a 

limited liability 
company to a limited 
partnership and a 

corporation that 

elects to be taxed as 
a Subchapter S 

corporation. 


in the final week of the 1998 Ses- 
sion, S 704 was amended to provide 
for the following: 

e Single member LLCs; 

e Elimination of the Florida cor- 
porate income tax on Qualified Sub- 
chapter S corporation (QSubs or 
QSSS); 

e Allow LLCs to include “L.L.C.” 
or “Limited Liability Company” in 
lieu of “L.C.” or “Limited Company”; 

e Ability of partnerships to merge 
with corporations, partnerships, 
LLCs, and other entities; 

e Ability of LLCs to merge with 
corporations, partnerships, LLCs, 
and other entities; and 

¢ Ability of corporations to merge 
with partnerships, LLCs, and other 
entities (note that corporations al- 
ready had the ability to merge with 
other corporations). 
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Senate Bill 1696/ House Bill 1513 
(1999). During the 1999 Florida leg- 
islative session, Senate Bill 1696, 
also sponsored by Senator Klein, 
was proposed to substantially 
modify Chapter 608 to make the 
Florida Limited Liability Company 
Act more comparable to Delaware 
law. Senate Bill 1696 was combined 
with House Bill 1513, which was 
sponsored by Representatives 
Sanderson and Bloom, and became 
law in May 1999. Its effective date 
is October 1, 1999. 

This law revises numerous glitches 
in the Florida Limited Liability Com- 
pany Act. For entity selection pur- 
poses, the benefits of this law are: 

e The term of the LLC may be 
perpetual; 

e An LLC is less likely to dissolve 
because the death, retirement, res- 
ignation, expulsion, bankruptcy, or 
dissolution of a member of an LLC 
that continues to have at least one 
member will not cause a dissolution 
of the LLC whereas the occurrence 
of any such event by a general part- 
ner of a Florida limited partnership 
would likely cause a dissolution of 
the partnership for estate and gift 
tax purposes; 

¢ No member of an LLC will have 
the right to withdraw from an LLC 
unless otherwise provided in the 
articles of organization or operat- 
ing agreement as is similar with a 
limited partner of a Florida limited 
partnership; and 

e Managers and managing mem- 
bers now will owe a fiduciary duty 
to other members as is similar with 
general partners of a Florida gen- 
eral or limited partnership to allow 


} 
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a gift of a membership interest to 
qualify for the annual tax exclusion 
under I.R.C. §2503(b).! 


Comparison of an LLC 
with a Limited Partnership 

Benefits of an LLC over a Limited 
Partnership 

¢ One-Member LLC. Due to the 
revisions under S 704, an LLC cre- 
ated under F\S. Ch. 608 may have 
one or more members.” However, a 
limited partnership created under 
F.S. Ch. 620 must have at least two 
partners.* The ability to create an 
LLC with only one member provides 
additional flexibility and more sim- 
plicity over a partnership. 

¢ Taxation Simplicity. Under the 
“check-the-box” regulations,’ any eli- 
gible entity can elect to be taxed for 
federal income tax purposes as a 
partnership, an association (i.e., a 
corporation) or disregarded as an 
entity separate from its owner. An 
eligible entity includes any entity 
which is not defined as a corpora- 
tion. The definition of a “corpora- 
tion” includes, among other things, 
any business entity organized under 
a federal or state statute if the stat- 
ute describes or refers to the entity 
as incorporated or as a corporation, 
body corporate or body politic.® 
Therefore, an entity created under 
FS. Ch. 607 or 617 cannot choose its 
method of federal income taxation 
because it is not an eligible entity. 
However, an LLC created under FS. 
Ch. 608 and a partnership created 
under FS. Ch. 620 both are eligible 
entities and can elect the method of 
federal income taxation. 

If an LLC has only one member, 
it may choose either to be disre- 
garded as an entity separate from 
its owner for federal income tax pur- 
poses or to be taxed as a corpora- 
tion.’ In the absence of an election, 
a domestic® eligible entity with a 
single member will be taxed as an 
entity is disregarded as an entity 
separate from its owner.? An LLC 
and a partnership with two or more 
members, respectively, may choose 
either to be taxed as a partnership 
or a corporation for federal income 
tax purposes.’ In the absence of an 
election, a domestic eligible entity 


with two or more owners will be 
taxed as a partnership under Sub- 
chapter K of the I.R.C."! 

Based on the foregoing rules, an 
LLC can be structured for federal 
income tax purposes either as 1) an 
entity disregarded from its owner, 
2) a partnership under Subchapter 
K of the I.R.C., or 3) a corporation 
taxable under either Subchapter C 
or Subchapter S of the I.R.C. On the 
contrary, a partnership cannot be 
structured as an entity disregarded 
from its owners. By being an entity 
that is disregarded from its owner, 
such entity can avoid the complexi- 
ties and expenses attributable to (x) 
entities taxable under Subchapters 
K, C, and S of the I.R.C., (y) the fil- 
ing of a separate federal income tax 
return, and (z) the requirement to 
maintain books and records sepa- 
rate from the owner. 

¢ Limited Liability. A limited 
partnership must have a general 
partner.’ A general partner has 
unlimited liability for all debts and 
liabilities of the limited partnership 


which accrue while that person is a 
general partner of the partnership." 
By contrast, no member of an LLC 
has liability for the debts and liabili- 
ties of the LLC other than to the 
extent of such member’s capital con- 
tribution to the LLC." A limited 
partnership limits this liability ex- 
posure by creating a “shell” corpo- 
ration.” However, a limited partner- 
ship with a corporate general 
partner will file additional tax re- 
turns, maintain additional books 
and records and comply with the 
corporate formalities (e.g., resolu- 
tions for shareholders and directors 
for the corporate general partner) 
and perhaps have a shareholders’ 
agreement. 

There is also potential liability 
exposure for limited partners of a 
partnership. Generally, the liability 
of a limited partner of a partnership 
is limited to that partner’s capital 
contribution to the partnership.'® 
However, if a limited partner be- 
comes actively involved in the man- 
agement of the partnership, that 
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limited partner could be deemed to 
be a general partner and become 
subject to the liabilities of a general 
partner of that partnership." A lim- 
ited partner may still be actively 
involved in the management of a 
partnership and attempt to limit 
this liability exposure if the limited 
partner serves as an officer of the 
corporate general partner. A limited 
partner generally will not be 
deemed to participate in the control 
of the business merely by being an 
officer, director, or shareholder of a 
corporate general partner of a lim- 
ited partnership.'* Notwithstanding 
such precautions, the limited part- 
ner actively involved in the manage- 
ment of the partnership under such 
structure could still have liability if 
the partnership’s creditor pierced 
the corporate veil of the corporate 
general partner or if the limited 
partner failed to designate his sta- 
tus as an officer of the corporate 
general partner. 

¢ Reduced Professional Fees. The 
legal costs in organizing a limited 
partnership should be greater than 
the legal costs in organizing an LLC 
because of the need to prepare and, 
where applicable, file: 1) a certificate 
of limited partnership for the lim- 
ited partnership (together with an 
affidavit of capital contribution and 
acceptance of registered agent); 2) 
a limited partnership agreement; 3) 
articles of incorporation for the cor- 
porate general partner (together 
with an acceptance of registered 
agent); 4) bylaws for the corporate 
general partner; 5) a shareholders’ 
agreement for the shareholders of 
the corporate general partner; 6) a 
Form SS-4 for both the partnership 
and the corporate general partner; 
and 7) a Form 2553 for the Subchap- 
ter S election by the corporate gen- 
eral partner. With respect to an LLC, 
the practitioner will prepare and, 
where applicable, file: a) articles of 
organization (together with an ac- 
ceptance as registered agent); b) the 
operating agreement of the LLC (a 
combination of a partnership agree- 
ment and corporate bylaws); and c) 
a Form SS-4 for the LLC. In addi- 
tion, ongoing administrative, ac- 
counting, legal, and tax preparation 


costs for the LLC should be lower 
because there is only one entity to 
maintain compared to a limited 
partnership and a corporate general 
partner in which there are two en- 
tities to maintain. 

e Reduced Organizational Fee and 
Annual Maintenance Fee. The maxi- 
mum fee to organize a limited part- 
nership with a corporate general part- 
ner is $1,855.'° The fee to organize an 
LLC is $125.”° The combined maxi- 
mum annual franchise fee of a lim- 
ited partnership and corporate gen- 
eral partner is $676.25. The annual 
franchise fee of an LLC is $138.75.”! 
Therefore, the organizational fee and 
annual maintenance fee of an LLC 
are less than the comparable fees for 
a limited partnership with a corpo- 
rate general partner. 

Increased Basis to Members. Un- 
der I.R.C. §752, liabilities of the LLC 
will generally be treated as nonre- 
course indebtedness to its members 
because each member’s liability is 
limited under FS. §608.436. A non- 
recourse liability is defined as a 
partnership liability to the extent 
that no partner or related person 
bears the economic risk of loss for 
that liability.2? Nonrecourse liabili- 
ties are allocated first to a partner/ 
member equal to his or her share of 
partnership minimum gain deter- 
mined in accordance with special 
allocation rules under Treas. Reg. 
211.704-2(d)(1); next to a partner/ 
member equal to his or her built-in 
gain in the property contributed to 
the limited partnership or LLC un- 
der I.R.C. §704(c) (i.e., the excess of 
the fair market value of the prop- 
erty at the time of contribution and 
the partnership/LLC’s basis in the 
contributed property immediately 
after the contribution); and finally 
to each partner/member in accor- 
dance with his or her share of the 
profits of the limited partnership or 
LLC.”* By comparison, only nonre- 
course loans made to a limited part- 
nership will be allocated as nonre- 
course liabilities under I.R.C. $752. 
All other liabilities of the limited 
partnership will be “recourse liabili- 
ties” because of the unlimited liabil- 
ity of a general partner of a limited 
partnership under F-S. §620.125(2). 
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Recourse liabilities are allocated to 
the partner that bears such risk of 
loss.** Therefore, with respect to a 
limited partnership, liabilities other 
than nonrecourse liabilities gener- 
ally will be allocated initially to each 
limited partner to the extent of his 
positive capital account balance and 
any excess liabilities will be allo- 
cated to the corporate general part- 
ner of the limited partnership.” 

The allocation of liabilities to the 
members of an LLC or the limited 
partners of a limited partnership is 
of great importance. Under I.R.C. 
§752(a), if liabilities are allocated to 
a member or limited partner, such 
member or limited partner is 
deemed to have contributed cash to 
the LLC or limited partnership 
equal to the amount of the allocated 
liabilities. This deemed contribution 
increases the member or limited 
partner’s basis in his membership 
or partnership interest under I.R.C. 
§722 and increases the member or 
limited partner’s distributive share 
of losses allocated from the LLC or 
limited partnership under I.R.C. 
$704(d). Because all liabilities to an 
LLC, absent a guaranty by a mem- 
ber, are treated as “nonrecourse li- 
abilities,” each member generally 
will receive a pro rata share of the 
accounts payable and other liabili- 
ties of the LLC and thereby increase 
the amount of distributable losses 
to each member under I.R.C. 
§704(d). This increase in basis also 
allows for additional distributions 
of cash to be made from the LLC to 
its members without being subject 
to any income tax under I.R.C. 
§731(a)(1). By contrast, these liabili- 
ties generally will not be allocated 
to the limited partners in excess of 
their capital account and therefore 
will not increase the amount of dis- 
tributable losses to each limited 
partner under I.R.C. §704(d). 

¢ Passive Losses and Material Par- 
ticipation. I.R.C. §469 disallows a 
deduction for the passive activity 
loss of an individual, trust, estate, 
personal service corporation and 
closely held C corporation.” A pas- 
sive activity loss generally is the 
amount by which the passive activ- 
ity deductions for the taxable year 
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exceed the passive activity gross 
income for the year.”’ A passive ac- 
tivity means any rental activity and 
any activity that involves the con- 
duct of a trade or business and 
which the taxpayer does not mate- 
rially participate.* An individual 
generally is treated as materially 
participating in the activity for the 
taxable year if he satisfies any of the 
following seven tests set forth un- 
der Temp. Reg. §1.469-5T(a): 

a) The individual participates for 
more than 500 hours; 

b) The individual’s participation 
constitutes substantially all of the 
participation of all individuals; 

c) The individual participates for 
more than 100 hours, and that par- 
ticipation is not less than that of any 
other individual; 

d) The activity is a significant par- 
ticipation activity and the 
individual’s aggregate participation 
in all other significant participation 
activities exceeds 500 hours; 

e) The individual materially partici- 
pated for any five taxable years dur- 
ing the 10 immediately preceding 
taxable years; 

f) The activity is a personal service 
activity and the individual materi- 
ally participated for any three pre- 
ceding taxable years; or 

g) Based on all of the facts and cir- 
cumstances, the individual partici- 
pates on a regular, continuous, and 
substantial basis. 


A limited partner is deemed to 
materially participate only by quali- 
fying under tests a), e), or f) above.”° 
By contrast, a partner in a general 
partnership or a shareholder in an 
S corporation may satisfy any of the 
seven tests in order to materially 
participate in such activity. A “lim- 
ited partner” is an individual whose 
liability for obligations of the part- 
nership is limited to a determinable 
fixed amount under the law of the 
state in which the partnership is 
organized, such as capital contribu- 
tions and contractual obligations to 
make additional capital contribu- 
tions. The Internal Revenue Ser- 
vice (IRS) has not addressed 
whether a member of an LLC should 
be treated as a limited partner, a 
general partner, or a shareholder in 
aS corporation. Due to the similari- 
ties in the definition of a limited 
partner to a member in an LLC, it 
is likely that a member must sat- 
isfy either tests a), e), or f) in order 
to materially participate in such 
activity. However, it may be argued 
that 1) a manager-member should 
be treated like a general partner 
and be allowed to satisfy any of the 
seven tests in order to materially 
participate in such activity, and 2) a 
nonmanaging member should be 
treated like a shareholder in an S 
corporation and be allowed to sat- 
isfy any one of the seven tests in 
order to materially participate in 


RETHINK THE WAY 


such activity.*! Therefore, if a prac- 
titioner wants to avoid the auto- 
matic presumption of no material 
participation as a limited partner, 
he should consider using an LLC 
managed by its members. 
Benefits of a Limited Partnership 
over an LLC 

¢ No Florida Annual Intangible 
Tax. Florida imposes an annual state 
intangible tax based on the value of 
an intangible asset held by a Florida 
resident on January 1 of each year.*” 
The Florida Department of Revenue 
has determined that an interest in 
an LLC is subject to state intangible 
taxes.** However, an interest in a lim- 
ited partnership that is not publicly 
traded is not subject to the state in- 
tangible tax.** The intangible tax 
rate is approximately $1.50 per 
$1,000 of value.*° For example, if a 
member’s interest in an LLC was 
valued at $100,000 on January 1, 
2000, his intangible tax with respect 
to such interest for 1999 would be 
$150.** Due to this tax on LLCs, 
many practitioners should consider 
recommending using limited part- 
nerships in lieu of LLCs if the entity 
will own or it is anticipated to own 
significant equity (e.g., a family lim- 
ited partnership holding marketable 
securities or a real estate develop- 
ment with significant equity). 

¢ Self-Employment Taxes. Under 
I.R.C. §1401, self-employment in- 
come is taxed at the rate of 15.3 per- 
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cent on the first $68,400 of such in- 
come and 2.9 percent on such income 
in excess of $68,400. Under I.R.C. 
§1402(b), “self-employment income” 
is defined generally as net earnings 
from self-employment minus the 
wages paid to such individual dur- 
ing such taxable year. Under I.R.C. 
§1402(a), “net earnings from self- 
employment” includes a partner or 
member’s distributive share of in- 
come which is not separately stated 
under I.R.C. §702(a) and which is 
derived from a trade or business car- 
ried on by the partnership or LLC 
(whether or not such income is dis- 
tributed to the partner or member). 
Under I.R.C. §1402(a)(13), the dis- 
tributive share of income or loss from 
a limited partnership to a limited 
partner is generally excluded from 
the definition of net earnings from 
self-employment income. The IRS 
has informally taken the position 
that this exclusion is not applicable 
to a member’s distributive share of 
income or loss from an LLC.*’ This 
position is clearly contradictory to 
the definition of a limited partner 
under Temp. Treas. Reg. §1.469- 
5T(e)(3)(i)(B), and a member would 
have a strong argument to support 
the exclusion of his distributive 
share of income or loss from an LLC 
from the imposition of self-employ- 
ment income taxes. However, this 
issue remains unresolved. 


Comparison of an LLC with 
a Subchapter S Corporation 

Benefits of an LLC over a Sub- 
chapter S Corporation 

¢ Asset Protection. A creditor’s 
right against a member’s interest in 
an LLC is limited to a charging or- 
der.* The creditor with the charging 
order only has the rights of an as- 
signee of an interest in the LLC. An 
assignee of an interest in an LLC is 
entitled to share in the profits and 
losses of the LLC, to receive distri- 
butions from the LLC, and to receive 
such allocation of income, gain, loss, 
deduction, or credit of the LLC to 
which the assignor was entitled, to 
the extent of the interest so as- 
signed.** An interest in an LLC is not 
assignable in whole or in part, un- 
less a majority of the nonassigning 
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members (voting per capita unless 
otherwise provided in the articles of 
organization or regulations of the 
LLC) approve such assignment.*° 
The assignee is not entitled to the 
rights of the assigning member and 
the assignment does not dissolve the 
LLC.*! Upon the assignment, the 
member ceases to be a member or 
have any rights or powers as a mem- 
ber.*? An assignee of an interest in 
the LLC may only become a mem- 
ber of the LLC upon the consent of 
all other members of the LLC.“ Simi- 
larly, FS. §608.4232 provides that no 
person may become a member of the 
LLC unless each member consents 
in writing to the admission. 

By contrast, there are no similar 
statutory provisions under F‘S. Ch. 
607 which prohibit the assignment 
of a shareholder’s stock in a corpo- 
ration or its levy and execution by a 
creditor of such shareholder. Al- 
though such assignment is re- 
stricted under F.S. §621.09 for pro- 
fessional associations, there is 
judicial precedent in which a 
creditor’s right to levy and execute 
against stock in a professional as- 
sociation is superior to FS. 
§621.09.** Finally, as discussed be- 
low, there are restrictions on the 
type of persons or entities that may 
own stock in an S corporation. If a 
corporate creditor levies and ex- 
ecutes against the stock of a share- 
holder in an S corporation, the own- 
ership of such stock by the corporate 
creditor can terminate the Subchap- 
ter S status of such corporation 
which could materially adversely 
affect the tax consequences to the 
remaining shareholders of such cor- 
poration. 

e Special Allocation of Profits. S 
corporations may only have one 
class of stock that is determined 
based on the timing and amount of 
distributions made to the share- 
holder.*® With an LLC, profits may 
be specially allocated among the 
members provided such allocation 
satisfies the substantial economic 
effect tests promulgated under 
Treas. Reg. §1.704(b). 

¢ Flow-through of Losses. Al- 
though the losses of an S corpora- 
tion flow through to a shareholder 


as is similar with the losses of an 
LLC flowing through to its mem- 
bers, such losses are limited to the 
shareholder’s basis in his stock in 
the S corporation.*® Unlike an LLC, 
a shareholder’s basis for purposes 
of allocating loss is not increased by 
the debts of the entity (other than 
loans which are made by such share- 
holder and funded to the corpora- 
tion) or such shareholder’s guaranty 
of the entity’s debts.*’ 

¢ Contribution and Disengage- 
ment. There generally is no gain or 
loss to the member or the LLC upon 
the contribution of property by such 
member to the LLC.** By contrast, 
contributions by shareholders own- 
ing less than 80 percent of the eq- 
uity interest in an S corporation 
may be taxable.*® 

If an LLC repurchases a member’s 
interest, this redemption will result 
in ordinary income to the extent of 
that member’s interest in the LLC’s 
receivables and capital gain or loss 
with respect to the other amounts 
realized upon the redemption com- 
pared to that member’s basis in the 
LLC. The entity may then elect to 
increase its basis in its receivables 
and tangible assets for the benefit 
of the remaining members to the 
extent that the retiring member rec- 
ognizes ordinary income or capital 
gains from such redemption.*! By 
contrast, there is no benefit to the 
remaining shareholders of an S cor- 
poration upon the redemption of the 
stock of a retiring shareholder. 

e Death. If any person acquires 
stock in an S corporation by reason 
of death of a decedent or by bequest, 
devise, or inheritance, I.R.C. §691 
requires the recipient to recognize 
as “income in respect of a decedent” 
any item of income of an S corpora- 
tion for which the decedent would 
have otherwise recognized.” This 
rule is broader than the judicially 
created rule requiring the recipient 
of a decedent’s member interest in 
an LLC to recognize “income in re- 
spect of a decedent” only as to han- 
dling zero-based accounts receivable 
owned by the LLC. 

¢ Unwinding of the Entity.A mem- 
ber seeking to leave the LLC and 
who receives a disposition of prop- 
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erty from the LLC generally does not 
recognize any gain nor does the LLC 
recognize any gain under I.R.C. 
§731(b). By contrast, the distribution 
of appreciated property results in a 
gain to the S corporation under ei- 
ther I.R.C. §311(b) or 336 and may 
result in a gain to the shareholder if 
the amount received from the corpo- 
ration exceeds the basis in his stock. 

¢ Restriction on Shareholders. An 
S corporation may have no more 
than 75 shareholders.** Only indi- 
viduals and very limited types of 
trusts may be shareholders. Non- 
resident aliens may not be share- 
holders. There may be only one class 
of stock. Other than certain special 
purpose trusts, only a grantor trust, 
a Qualified Subchapter S Trust 
(QSST) or an Electing Small Busi- 
ness Trust (ESBT) may be a Sub- 
chapter S shareholder. In addition 
to many other restrictions, a QSST 
must distribute all of its income cur- 
rently to one individual, thus elimi- 
nating the ability of the trustee to 
accumulate income for the benefit 
of minors or incapacitated persons.** 
An ESBT is taxed at the highest 
income tax rate. None of these rules 
is applicable to an LLC. 

e I.R.C. $754 Election. If a third 
party purchases an LLC interest 
that is taxable as a partnership from 
a member, the LLC is able to in- 
crease its basis in its assets equal 
to the amount of gain recognized by 
the selling member in the transac- 
tion if the LLC has made an I.R.C. 
§754 election.® This increase in ba- 
sis eliminates the potential future 
gain to the LLC and its members 
when the LLC sells its assets. An S 
corporation does not have any com- 
parable provision. 

Benefits of a Subchapter S Corpora- 
tion over an LLC 

e Tax-Free Reorganizations. An 
important advantage of an S corpo- 
ration over an LLC is the availabil- 
ity of structuring tax-free reorgani- 
zations with an S corporation under 
I.R.C. §368. I.R.C. §368 allows for 
the tax-free merger, stock-for-stock 
or stock-for-assets divestiture of the 
S corporation if certain tests such 
as business purpose, continuity of 
business enterprise, and continuity 


of ownership are satisfied. However, 
if an LLC incorporates prior to a 
binding commitment to reorganize, 
the incorporated LLC may partici- 
pate in a tax-free reorganization. 

¢ Self-Employment Taxes. Distri- 
butions made by an S corporation 
to its shareholders, other than com- 
pensation, currently are not subject 
to the employment taxes of 15.3 per- 
cent up to the first $68,400 and 2.9 
percent for any amounts over 
$68,400. The Clinton health care bill 
threatened to subject all earnings 
attributable shareholders of an S 
corporation to employment taxes. As 
a compromise, a plan is currently 
being discussed in Congress to im- 
pose 80 percent of the earnings de- 
rived from an S corporation by each 
shareholder to employment taxes. 
By contrast, there is an open issue 
as to whether earnings attributable 
to a member of a limited liability 
company will be subject to employ- 
ment taxes under I.R.C. §1401. 

¢ Discharge of Indebtedness In- 
come. In order to determine insol- 
vency or qualify for the bankruptcy 


exception to avoid recognizing dis- 
charge of indebtedness income un- 
der I.R.C. §108, such determination 
is made at the entity level for an S 
corporation. However, with respect 
to a partnership or LLC, such analy- 
sis is made at the partner or mem- 
ber level making it much more dif- 
ficult to satisfy I.R.C. §108. 


Conclusion 

Based on the foregoing, there are 
some general rules for advising cli- 
ents on choosing between an LLC, 
limited partnership, and S corpora- 
tion. First, with respect to an oper- 
ating business, the general prefer- 
ence should be an LLC for the 
flexibility in profit allocation and 
ownership which are not available 
to a S corporation and the limited 
liability and simplicity not available 
to a limited partnership. Second, 
with respect to a real estate devel- 
opment entity or for estate planning, 
the general preference is still a lim- 
ited partnership in order to avoid 
the Florida annual intangible tax if 
the parties anticipate significant 
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equity. If the Florida annual intan- 
gible tax is not a significant concern, 
then you should consider an LLC.O 


1 See TAMs 9751003 (Dec. 26, 1997) 
and 913006 (Apr. 30, 1991). 

2 Fria. Stat. §608.407(2). 

3 Fia. Stat. §620.107(7). 

* Treas. Reg. §301.7701-1, 2, 3 and 4. 

5 Treas. Reg. §301.7701-2(a). 

® Treas. Reg. §301.7701-2(a). 

7 Treas. Reg. §301.7701-3(a). 

5 Under Treas. Reg. §301.7701-1(d), a 
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§301.7701-1(d), a “foreign” entity is an 
entity that is not domestic. 

® Treas. Reg. §301.7701-3(b)(1)(iii). 

0 Treas. Reg. §301.7701-3(a). 

" Treas. Reg. §301.7701-3(b)(1)(i). 

Fra. Stat. §620.102(7). 

18 Fria. Stat. §620.125. 

4 Fra. Stat. §608.436. 

15 The limited partners of a limited 
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of the corporate general partner may 
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general partner to avoid an argument 
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the creditor’s argument of piercing the 
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16 Fra. Stat. §608.436. 

7” Pra. Stat. §620.129(1). 
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ited Partners, 16 STETSON L. Rev. 113 
(1986). 
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House Bill 1513 (1999) effective Oct. 1, 
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House Bill 1513 (1999) effective Oct. 1, 
1999, and Fa. Star. §607.193(1). 

2 Treas. Reg. §1.752-1(a)(2). 

23 Treas. Reg. §1.752-3(a). 

*4 Treas. Reg. §1.752-2(a). 

25 See Treas. Reg. §1.752-2(f), Examples 
3 and 4. Even if the limited partner guar- 
anteed the liability, a liability in excess of 
such partner’s capital account will be al- 
located to the general partner unless the 
limited partner waives his right of subro- 
gation against the general partner under 
the partnership agreement. See Treas. 
Reg. §1.752-2(f), Examples 4 and 5. 

6 T.R.C. §469(a)(1)(A). 

27 T.R.C. §469(b)(1). 

28 T.R.C. §469(c)(1). 

2° Temp. Reg. §1.469-5T(e)(2). 

3° Temp. Reg. §1.469-5T(e)(3)(i)(B). 

31 See Jordan and Kloepfer, The Lim- 
ited Liability Company: Beyond Classi- 
fication, 69 Taxes 203, 210 (Apr. 1991). 

82 Fa. Stat. §§199.032 and 199.103. 

33 Although the Florida Department of 
Revenue has not promulgated any for- 


mal opinion or statement as to the im- 
position of intangible taxes against a 
member’s interest in a limited liability 
company, Nadine Posie and Joe 
Parimore of the Florida Department of 
Revenue have orally confirmed the po- 
sition of the Florida Department of Rev- 
enue on this issue. According to the 
Florida Department of Revenue, a 
member’s interest in a limited liability 
company is subject to Florida’s annual 
intangible tax under FLa. ADMIN CoDE 
§12C-2.002(1)(aa), which subjects shares 
or units of incorporated or unincorpo- 
rated companies to Florida’s annual in- 
tangible tax. 

34 Fra. Stat. §199.185(1)(c). 

35 Ignoring the exemption for individu- 
als under Fia. Stat. §199.185(2)(a). 

36 The value of the stock held by a 
Florida resident in the corporate gen- 
eral partner as of January 1 of each year 
is also subject to the state intangible tax. 
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state intangible tax purposes to limit the 
value of the corporate general partner 
to a nominal amount. 

37 Priv. Ltr. Rul. 94-32-018 (Aug. 18, 
1994). This private letter ruling by the 
Internal Revenue Service involved the 
conversion of a general partnership, 
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by the partnership as fees or for invest- 
ment, to a limited liability company. All 
of the former partners of the general 
partnership were actively engaged in 
the partnership’s business and would be 
managers of the limited liability com- 
pany. The ruling states that “the mem- 
bers’ distributive share of LLC’s income 
are not excepted from net earnings from 
self-employment by Section 1402(a)(13).” 
Unfortunately, the Internal Revenue 
Service did not state that I.R.C. 
§1402(a)(13) was inapplicable because 
all of the members of the limited liabil- 
ity company were actively involved in 
its business and were similar to general 
partners of a partnership. 

38 Fria. Stat. §608.433(4). 

39 Fia. Stat. §608.432(1)(c). 

40 Stat. §608.432(1)(a). 

41 Stat. §608.432(1)(b). 

Fra. Stat. §608.432(1)(d). 

43 Stat. §608.433(1). 

44 See Street v. Sugarman, 202 So. 2d 
749 (1967). 

45 T.R.C. §§1361(b)(1)(D) and 1366(a)(1). 

46 T.R.C. §1366(d)(1). 

47 There is one exception to the forego- 
ing rule for certain taxpayers located in 
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as provided in U.S. v. Selfe, 778 F.2d. 769 
(11th Cir. 1985). The Selfe case is not 
recognized by the Tax Court or any other 
Federal Circuit Court of Appeal. 

48 .R.C. §721(a). 
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54 T.R.C. §§1361(c)(2) and 1361(d)(3). 

55 L.R.C. §734. 

56 This proposed incorporation may not 
be recognized by the IRS under the “step 
transaction” doctrine. However, under 
Weikel v. Comm’r, T.C. Memo 1986-58, 
the IRS recognized the tax-free treat- 
ment of a merger of a corporation which 
was incorporated approximately four 
months prior to the date of the merger 
based upon the business purpose and 
continuity of the general partner of the 
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merger. The “step transaction” doctrine 
applied to whether the IRS recognizes 
an I.R.C. §351 incorporation of a part- 
nership is the binding commitment test. 
See Wilgard Realty Co. v. Comm’r, 127 
F.2d 514 (2d Cir. 1942), cert. denied, 317 
U.S. 655 (I.R.C. §351 followed by a gift 
of 75 percent of the stock on the same 
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Business Law 


When the Tenancy by the Entirety Doctrine 
Meets the Bankruptcy Code: Clash of the Titans 


he tenancy by the entirety 
doctrine is one of the most 
disputed and confusing 
issues facing bankruptcy 
courts. Practitioners, trustees, and 
clients often are clueless as to how a 
debtor’s entireties assets will emerge 
from a bankruptcy proceeding. Usu- 
ally, the answer will be decided based 
on which bankruptcy judge happens 
to hear the debtor’s case. 
Bankruptcy judges across the 
U.S. must deal with entireties prop- 
erty. Twenty-five states, including 
the District of Columbia, currently 
recognize the tenancy by the en- 
tirety as a form of ownership.! This 
note, though, focuses on possible 
solutions to the problems created 
when Florida’s tenancy by the en- 
tirety doctrine meets the current 
Bankruptcy Code. 


Today’s Bankruptcy Code 

Under the current version of the 
Bankruptcy Code, §541(a)(1) states 
that a debtor’s estate includes “all 
legal and equitable interests of the 
debtor in property as of the com- 
mencement of the case.”® Courts 
across America have almost unani- 
mously interpreted this section to 
include property held as tenants by 
the entirety.’ Therefore, entireties 
property is property of the estate, 
unless exempted.‘ 

Section 522 allows an individual to 
exempt property from the estate and 
provides specific federal exemptions 
listed in §522(d).° In place of these 
exemptions, though, §522 allows a 
state to opt out of the federal exemp- 
tions provided in §522(d) in favor of 
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the exemptions provided by state 
law.® Florida has exercised this op- 
tion in FS. Ch. §222.20, thus allow- 
ing a Florida resident to claim exemp- 
tions pursuant to §522(b)(2)(A)-(B), 
Fla. Const. Art. X, §4, and FS. Ch. 
222.’ 

Section 522(b)(2)(B) allows a 
debtor to exempt tenancy by the 
entirety property if the state, such 
as Florida, has opted out of the fed- 
eral exemptions.® Therefore, if no 
objections are made to the debtor’s 
claim that the property is exempt 
based on a tenancy by the entirety, 
the property will “emerge from the 
bankruptcy in the hands of the 
debtor subject to creditor’s claims” 
under state law.® Any creditor, 
though, may file an objection to the 
debtor’s claimed exemption.'’® Once 


the objection is filed, Florida bank- 
ruptcy courts must filter though a 
mountain of conflicting case law and 
public policies to find a solution. 


Solutions and Analysis 

The right of tenancy by the en- 
tirety may be claimed in any per- 
sonal asset, including promissory 
notes," checking accounts,'? and tax 
exempt bonds.'* This broad, limit- 
less range of the doctrine provides 
the careful debtor with a possible 
way to defeat the bankruptcy pro- 
cess in regards to unsecured credi- 
tors. Consequently, a debtor could 
theoretically own all of his or her 
assets as tenancies by the entire- 
ties, receive a full discharge, and 
exit the bankruptcy process with an 
enormous amount of property. 

As for real property, Florida’s leg- 
islature has addressed this issue 
through creation of the homestead 
exemption. Article X, §4(a)(1) of the 
Florida Constitution already pro- 
vides for a homestead exemption, lim- 
ited by certain size restrictions. The 
doctrine of tenancy by the entirety, 
though, demands that all real estate, 
not only homesteads, may become 
exempt without any restrictions on 
the size of the property. Therefore, the 
tenancy by the entirety doctrine pro- 
vides a way for all real property, in- 
cluding homesteads, to become ex- 
empt without size restrictions. This 
seemingly violates the legislature’s 
intent behind the homestead exemp- 
tion as expressed in the Florida Con- 
stitution. 

Another problem stems from 
courts’ efforts to curb the first prob- 
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lem. In attempting to solve the prob- 
lems previously mentioned, courts 
have created vast amounts of differ- 
ing opinions on several tenancy by 
the entirety issues. This lack of clar- 
ity creates difficulty for practitio- 
ners who must be extremely cau- 
tious when counseling clients and 
when attempting to use the tenancy 
by the entirety exemption.'* This 
also is a problem for the acting 
trustee of a case involving claimed 
exemptions based on the doctrine of 
tenancy by the entirety. 
Additionally, due to the split in 
authority within districts, the out- 
come of a bankruptcy case could 
depend upon which judge within a 
district happens hear the case. Thus, 
in the Southern District, if your case 
is heard by Judge Cristol, all credi- 
tors of the estate may share in the 
proceeds from the sale of entireties 
property if a small joint claim ex- 
ists." However, these proceeds 
would be exempt for a similar indi- 
vidual living in the Southern Dis- 
trict who might have his or her case 
heard by Judge Mark.’* This pro- 
vides an apparent lack of justice for 
both the creditors and the debtor. 


Amending the 
Bankruptcy Code 

The first solution to these prob- 
lems is to amend the bankruptcy 
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code. The most appropriate place to 
make this amendment would be to 
§522(b)(2)(B), which recognizes the 
tenancy by the entirety exemption 
if available under state law.'’ This 
amendment could be drafted to al- 
low the tenancy by the entirety ex- 
emption only in the case where the 
state does not already recognize a 
homestead exemption. Through this 
mechanism, Congress could allevi- 
ate confusion in states such as 
Florida by recognizing the inherent 
difficulties in allowing the tenancy 
by the entirety into bankruptcy 
law.'* By limiting the destruction of 
the entireties doctrine in bank- 
ruptcy situations to only those 
states with a homestead exemption, 
Congress could feel secure that the 
state legislature has made provi- 
sions to protect a potential debtor’s 
real estate. 

For years, other commentators 
also have urged Congress to act.'® 
This solution would create a more 
uniform treatment of the problem 
among the circuit courts and bank- 
ruptcy districts within.”° Congress, 
though, is not likely to help in the 
near future. In order for Florida to 
resolve its own problems, it must 
enact its own legislation. 


Amending State Law 

Another possible solution to these 
problems resides in amending state 
law. This first solution would be to 
eliminate tenancies by the entirety 
completely. This idea is not original 
and has been the subject of many 
scholarly writings.”! More specifically, 
the entireties doctrine has been 
deemed an “ancient and archaic form 
of property ownership.”” Conse- 
quently, 13 other states have clearly 
rejected the entireties doctrine.”’ 

Without tenancies by the entireties, 
bankrupt debtors would look to the 
homestead exemption to protect real 
estate. Thus, the conflicting principles 
between the homestead exemption 
and the tenancies by the entireties 
exemption would be eliminated. Fur- 
thermore, debtors could not, theoreti- 
cally, protect all types of personal 
property by holding it as a tenancy 
by the entirety. The major problem 
with this solution, though, is its ef- 
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fect upon Florida law as a whole. 

Tenancies by the entireties often 
play a role in other areas of the law. 
The most noticeable area of law that 
would be seriously affected by the 
destruction of the entireties doctrine 
is estate planning. As a valuable tool 
for estate planners, the entireties 
doctrine often plays a legitimate 
role in protecting assets from 
taxes.”4 Also, the entireties doctrine 
is important in determining the 
rights of surviving spouses.” Fur- 
thermore, real estate and family law 
have developed years of case law 
relating to tenancies by the entire- 
ties that would be seriously im- 
pacted by the destruction of the doc- 
trine.”* By completely eliminating 
the entireties doctrine, there would 
invariably be negative and drastic 
effects upon other areas of the law. 

To prevent a negative impact 
upon other areas of the law, the en- 
tireties doctrine should only be 
eliminated as it relates to bank- 
ruptcy. This would cure the problems 
associated with tenancies by the 
entireties without calling for an in- 
depth study of other areas of the law. 
The proposed amendment should be 
made to FS. §222.20. 
A Proposed Statute 

Section 222.20 currently estab- 
lishes that Florida has chosen to opt 
out of the federal bankruptcy ex- 
emptions enumerated in 11 U.S.C. 
§522(d).”” The proposed amendment 
to this section would have the effect 
of eliminating the doctrine of ten- 
ancies by the entireties from bank- 
ruptcy law. Thus, the modified stat- 
ute, with the proposed additions 
underlined, would read: 
In accordance with the provision of 
§522(b) of the Bankruptcy Code of 1978 
(11 US.C. §522(b)), residents of this state 
shall not be entitled to the federal ex- 
emptions provided in §522(d) of the 
Bankruptcy Code of 1978 (11 U.S.C. 
§522(d)). Only for the purposes of any 
bankruptcy proceeding under Title 11 
U.S.C., the doctrine of tenancy by the 
entirety is hereby abolished and all 
property held as such shall now be con- 
sidered to be held as a tenancy in com- 
mon. In relation to §522(b)(2)(B) of the 
Bankruptcy Code of 1978 (11 U.S.C. 
§522(b) (2)(B)), Florida law does not au- 


thorize any property to be held as a ten- 


ancy by the entirety, immediately before 
the commencement of the case or dur- 


ing the bankruptcy case, for the pur- 
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poses of a bankruptcy proceeding only. 
Except as provided, [nJothing herein 


shall affect the exemptions given to resi- 
dents of this state by the State Consti- 
tution and the Florida Statutes; nor is 
the doctrine of tenancy by the entirety 
removed from any part of the law other 
than bankruptcy proceedings affected. 
The abolition of the doctrine of the ten- 
ancy by the entirety provided for in this 
statute shall take effect retroactively 
and affects all property regardless o 


purchase date. 


As amended, the majority of the 
old statute’s text would remain in- 
tact. The second sentence abolishes 
the tenancy by the entirety doctrine 
and provides that the property 
should be treated as a tenancy in 
common, but only for the purposes 
of a bankruptcy proceeding. The 
next sentence relates to a possible 
interpretation conflict with 11 
U.S.C. §522(b)(2)(B). This section of 
the Bankruptcy Code could cause 
confusion about whether a state has 
the power destroy the tenancy by 
the entirety doctrine for only bank- 
ruptcy purposes. Opponents may 
argue that Florida would be improp- 


erly altering federal bankruptcy leg- 
islation. 

This argument, though, ignores the 
entire purpose behind the opt-out pro- 
vision of the Bankruptcy Code. Con- 
gress clearly intended to allow the 
states to decide which exemptions 
would be allowed by giving them the 
power to opt out of the federal exemp- 
tion. Section 522(b)(2)(B) simply ac- 
knowledges the doctrine of tenancy by 
the entirety if state law recognizes it. 
Thus, under the proposed statute, 
§522(b)(2)(B) would have no effect. 
Also, it should be noted that the pro- 
posed statute includes language es- 
tablishing that no property may be 
held as a tenancy by the entirety “im- 
mediately before the commencement 
of the case.” This language was cho- 
sen to track the language provided in 
§522(b)(2)(B). 

Finally, the next-to-last sentence 
of the proposed statute establishes 
that this statute will not affect other 
areas of the law, such as real estate 
or estate planning. This precludes a 
probate judge from using the new 


statute to deny a tenancy by the 
entirety argument. The effects of 
this proposed statute would allow 
all unsecured creditors to share any 
unencumbered assets equally, pro 
rata, without regard to the entire- 
ties doctrine. 
Constitutional issues raised by the 
proposed statute 

In order for the proposed amend- 
ment to succeed, it must have a ret- 
roactive effect. This necessity, though, 
raises serious constitutional issues. 

1) Retroactive effect of the pro- 
posed statute. The problems associ- 
ated with permitting the proposed 
statute to take a prospective effect 
are twofold. First, before the legis- 
lation goes into effect, there would 
be a rush by Florida residents to es- 
tablish their property as entireties 
property. This would result in a large 
additional amount of tenancy by the 
entireties problems that the pro- 
posed statute could not remedy. Sec- 
ond, after the legislation is enacted, 
debtors in bankruptcy will claim 
that they established ownership in 
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the entireties before the statute 
came into effect. Thus, many years 
would pass without resolving the 
entireties problem. Therefore, the 
last sentence of the proposed stat- 
ute explicitly provides for the retro- 
active effect of the statute.” 

This retroactive effect, though, 
has constitutional implications. Al- 
though the U.S. and Florida consti- 
tutions do not expressly prohibit the 
enactment of retroactive laws,” the 
proposed statute would be unconsti- 
tutional if it did not conform to sev- 
eral U.S. and Florida constitutional 
provisions. The relevant provisions 
would be those prohibiting ex post 
facto laws, the Fifth Amendment’s 
“taking” provision, and laws deny- 
ing due process.*° 

Because the proposed statute is 
not penal and does not limit per- 
sonal freedom, the ex post facto laws 
contained in the U.S. Constitution 
are inapplicable.*' Also, the pro- 
posed statute does not fall under the 
“taking” provision of the Fifth 
Amendment because the proceeds 
will not be appropriated for public 
use.*? Thus, the main inquiry is 
whether the proposed legislation 
violates the due process clause. 

2) In re Rapp. The due process 
question involves two elements, pro- 
cedural and substantive due pro- 
cess.** The test for substantial due 
process is whether the challenged 
legislation is “unreasonable, arbi- 
trary or capricious and (whether it 
has) a real and substantial relation- 
ship to a permissible legislative ob- 
jective.” As discussed earlier, the 
proposed statute is necessary to 
cure the varied problems associated 
with entireties properties. There- 
fore, the substantial due process 
question is satisfied.** 

The issues raised by procedural 
due process, though, are more diffi- 
cult. The Southern District dealt 
with these due process questions in 
In re Rapp v. Pan American Bank of 
Miami, 16 B.R. 575 (Bankr. S.D. Fla. 
1981).** In In re Rapp, the defendant 
held a judicial lien on property the 
debtor claimed as homestead prop- 
erty.*’ Consequently, the debtor 
sought to have the lien avoided un- 
der 11 US.C. §522(f). The defendant 


objected to the retroactive applica- 
tion of §522(f), claiming that it was 
passed after the time the defendant 
obtained the lien and, therefore, its 
application was an unconstitutional 
deprivation of property.** 

The retroactive application of any 
law raises procedural due process is- 
sues.*® Procedural due process con- 
cerns the notice required to give a 
property owner the chance to chal- 
lenge the validity of a legislative ac- 
tion.*° The court in Jn re Rapp, though, 
recognized that bankruptcy legisla- 
tion is the subject of “broad, express 
constitutional power.” Additionally, 
the court noted that bankruptcy leg- 
islation is “inherently retroactive” 
because it necessarily alters contrac- 
tual obligations entered before the fil- 
ing of bankruptcy.*? Therefore, the 
court held that §522(f) was not an un- 
constitutional deprivation of due pro- 
cess because bankruptcy legislation 
necessarily must be retroactive in ef- 
fect.* 

Without doubt, the statute pro- 
posed in this note will cause debtors 
to allege that the government has 
taken away a vested interest without 
giving proper notice. Similar to In re 
Rapp, though, the proposed statute 
must necessarily be retroactive be- 
cause of its bankruptcy nature. Addi- 
tionally, notice could be provided by 
delaying the enactment of the pro- 
posed statute for approximately one 
year. This would provide the public 
with an opportunity to challenge the 
statute’s validity. It also would pro- 
vide diligent attorneys and clients 
with enough time to rethink and re- 
structure their bankruptcy strategies. 
Therefore, the statute proposed in this 
article would survive a due process 
challenge because of its bankruptcy 
nature and because the public would 
have enough notice to challenge and 
adapt to the statute. 


Other State Law Ideas 
Another idea is to provide a cap 
for limiting the exemptions provided 
under tenancies by the entireties. 
The proposed statue for this idea 
could affect all areas of the law, or 
just bankruptcy situations as pre- 
viously discussed. These limits upon 
the ability of a debtor to use the 
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entireties exemption in bankruptcy 
would cover two general areas: real 
property and personal property. 

Regarding the real estate exemp- 
tion, limits similar to those present 
in Florida’s homestead exemption 
could be placed on the amount of 
land that could be claimed exempt. 
Additionally, limits could be placed 
on a debtor’s ability to exempt per- 
sonal property. For example, a 
debtor might only be allowed to 
claim $5,000 worth of personal prop- 
erty as exempt under the entireties 
doctrine. This would help alleviate 
the tendency debtors have to claim 
tens of thousands of dollars worth 
of property as held in the entire- 
ties.* 

This solution, though, would not 
clear up the §726 problem expressed 
by some Florida courts. This is be- 
cause joint creditors still could sat- 
isfy their claims with entireties 
property, while creditors without 
joint claims would be limited to non- 
exempt, unsecured assets.“ Under 
this scenario, a judge could find a 
violation of the principles set forth 
in §726 because all creditors would 
not receive equal treatment.*’ 


Conclusion 

Florida cannot allow the tenants 
by the entireties crisis to continue. 
Although bankruptcy problems 
might be considered a federal prob- 
lem, they impact Florida residents. 
Congress does not appear ready and 
willing to clear up the problem. Also, 
although the 11th Circuit could clear 
up some of the confusion regarding 
tenancy by the entirety law, it has 
remained silent as to this issue.*® 

Florida must bite the bullet and 
enact its own legislation in order to 
solve the problem. This commenta- 
tor believes that the best approach 
is to destroy the tenancy by the en- 
tirety exemption as it applies to 
bankruptcy situations. Therefore, 
Florida’s new legislation should re- 
semble the proposed amendment 
offered in this article. O 
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Real Property, Probate and Trust Law 


Ups and Downs: A REIT Dilemma 


publicly traded real es- 

tate investment trust 

(REIT) offers investors 

the opportunity to indi- 
rectly own professionally managed 
equity or mortgage interests in real 
property by purchasing shares or 
certificates of beneficial interest in 
the REIT. A REIT can be thought of 
as a mutual fund for real estate 
because many investors are pooling 
their capital in a professionally 
managed endeavor. Under the In- 
ternal Revenue Code of 1986 as 
amended (the “Code” or “I.R.C.”), a 
REIT is not generally subject to fed- 
eral income taxes.' Public corpora- 
tions and certain publicly traded 
partnerships, on the other hand, 
generally are subject to two tiers of 
US. taxation. A REIT also offers the 
owners of equity or mortgage inter- 
ests in real property the means to 
achieve their goals of liquidity, 
growth, and development through 
the capital infusions received by the 
REIT from the public. For purposes 
of this discussion, we will assume 
that the owners are actually part- 
ners in existing real property part- 
nerships. 

The formation of a REIT can 
bring together owner, professional 
property manager, and investor, all 
of whom enjoy the rewards of the 
property and services each contrib- 
utes to the venture. This article fo- 
cuses on certain of the more impor- 
tant issues which the investors, the 
property managers, and the exist- 
ing real estate partnerships and its 
partners face when entering the 
public capital markets. 


by Brian K. Jordan 


Investors, 
professional 
property managers, 
and real property 
owners can pool 
their resources in a 
REIT, each enjoying 
the benefit of the 
others’ contributions. 


Organizational and 
Operational Basics 

Organizational Basics. I.R.C. 
§§856 through 859 lay out an intri- 
cate organizational framework for 
a REIT. In order to qualify as a 
REIT, an entity must meet eight 
organizational requirements. The 
entity 1) must be a corporation, 
trust, or association; 2) which is not 
an insurance company or financial 
institution; 3) which would be tax- 
able as a domestic corporation if it 
were not a REIT; 4) which elects to 
be taxed as a REIT; 5) which has 
centralized management by trust- 
ees or directors; 6) in which at least 
100 persons; 7) own transferable 
shares or certificates; and 8) in 
which less than six individuals do 
not own more than 50 percent of the 
value of the equity.” 
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Further, at the end of each quar- 
ter of the tax year, the REIT’s as- 
sets must meet four tests which 
prove that its assets are in the na- 
ture of real estate. Annually, its 
sources of income are similarly 
tested: It must meet three source- 
of-income tests. Finally, detailed 
distribution (the REIT generally 
cannot retain its earnings) and 
recordkeeping rules must be met. 
A REIT which meets the above tests 
receives conduit tax treatment (i.e., 
“flow through” treatment much like 
a partnership) so that only the 
shareholder is taxed because the 
REIT is allowed to deduct the divi- 
dends it pays to shareholders.’ 

Operational Basics and the Com- 
mercial Real Estate Market. There 
are several types of REITs, such as 
the equity REIT, the externally ad- 
vised REIT, the hybrid REIT (which 
owns equity and mortgage interests 
in real property), the mortgage 
REIT, the self-administered REIT, 
the self-managed REIT, and the 
umbrella partnership or UPREIT 
(and the “DOWNREIT”).* 

Commercial real estate in the 
United States consists of five ma- 
jor types of property (hotels, offices, 
apartments, industrial, and retail) 
and has recently been valued at 
approximately $4 trillion. REITs 
own only approximately three per- 
cent of this market.® Given the pre- 
ferred tax treatment enjoyed by the 
REIT and the ease of access into the 
public market (even the “average” 
investor can afford to invest), it gen- 
erally makes sense that the REIT 
industry has an excellent opportu- 
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nity to expand its real estate own- 
ership position. The recent dividend 
yield of equity REITs, at 6.1 percent, 
is greater than the 30-year Treasury 
bond yield and almost four times 
that of the S&P 500.° 

A REIT generally must remain 
passive in its investments and its 
income must come from these pas- 
sive-investment sources. Thus, the 
REIT generally owns and operates 
commercial real estate such as of- 
fice buildings, shopping centers, 
apartments, warehouses, and hotels 
which produces income (and pro- 
vides much-needed cash flow). 

The REIT generally must obtain 
capital from outside sources in ad- 
dition to its internally generated 
earnings because only a small por- 
tion of its earnings may be retained. 
In order to obtain this capital, the 
REIT may issue shares or certifi- 
cates of different classes, prefer- 
ences, and/or participations. Simi- 
larly, the REIT may issue debt 
obligations (secured and unsecured). 

Today’s REIT investor perceives 
that he or she will receive distribu- 
tions of the REIT’s cash flow be- 
cause the Code requires certain dis- 
tributions; however, the investor 
must similarly realize that, in order 
for the REIT to grow (by the acqui- 
sition of new property or improve- 
ment of existing property), and since 
the REIT must distribute its funds, 
the REIT must have the “ability to 
readily tap the public debt and eq- 
uity markets at attractive rates.” 

Even though, with respect to a 
REIT, the terminology of financial 
analysis differs slightly when com- 
pared to a public non-REIT corpo- 
ration, the actual financial analysis 
of such items as performance and 
growth of the REIT turns on the 
same basic concepts but with certain 
modifications and nuances. For ex- 
ample, earnings are generally mea- 
sured, not by net income, but by such 
items as “funds from operations” (or 
FFO, which is essentially earnings 
before interest expense, taxes, de- 
preciation and amortization ex- 
pense or “EBITDA” less its interest 
expense) or “funds available for dis- 
tribution” (or FAD, also referred to 
as “cash available for distribution” 


e 


or CAD because it adjusts FFO for 
recurring capital expenditures).® As 
another example, the “net asset 
value” (or NAV) per share places a 
“current value” on the assets of the 
REIT and divides that value by the 
number of outstanding shares. This 
NAV concept is common to mutual 
funds in general and, similarly, the 
valuation process of the net assets 
normally turns on discounting pro- 
jected “net operating income” (NOI) 
streams or on “capitalizing” the 
NOI,’ in much the same fashion as 
an analyst could value any other 
income-producing property. 

Before investing in a REIT, inves- 
tors should look at several indica- 
tors such as the financial strength 
as evidenced by the REIT’s balance 
sheet and its cash flows and the 
strength of the REIT’s management 
because these factors generally con- 
tinue to be two of the most impor- 
tant factors to consider. Most REITs 
today are internally managed (un- 
like the REITs of old which were 
externally managed by an invest- 


ment adviser much like a mutual 
fund).'° Today’s “typical REIT .. . is 
a fully integrated real estate com- 
pany with internal ability to do 
property management, develop- 
ment, leasing and asset manage- 
ment.”'' The internally managed 
public REIT generally relies on a 
board of directors or trustees and on 
audit, compensation, and executive 
committees; thus, a diversified and 
experienced management team is a 
key component of today’s REIT, but 
independent directors or trustees 
help to provide the checks and bal- 
ances necessary to ensure that fidu- 
ciary duties are met. In summary, 
then, management makes the “go 
forward” decisions with respect to 
acquisitions and with respect to the 
development of acquired proper- 
ties; and management’s success on 
acquisitions can be measured by 
analyzing the financial results. For 
example, a comparison of the acqui- 
sition price with the NOI of the 
property indicates whether the ac- 
quisition was a success. 
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The Trap 

Avoiding the two tiers of taxation 
imposed by the Code on “regular” or 
“C” corporations is an important 
business planning technique in the 
United States. The C corporation is 
taxed on its income with no deduc- 
tion for its dividends paid to share- 
holders,'* and the shareholder is 
taxed on the dividends received 
from the corporation.'* Thus, gener- 
ally the dividend is taxed to both the 
corporation and the shareholder. In 
sharp contrast, partnerships and S 
corporations are “flow-through” en- 
tities which essentially avoid the 
entity-level tax; the income is sub- 
ject to tax only at the partner or 
shareholder’s Under I.R.C. 
§7704, certain publicly traded part- 
nerships are treated as C corpora- 
tions for tax purposes. If the part- 
nership goes public in order to 
obtain capital, its income will simi- 
larly be subject to two tiers of in- 
come tax. A publicly traded corpo- 
ration necessarily flunks the tests 
to qualify as an S corporation.'® 
Thus, even though I.R.C. §351 gen- 
erally allows a single real estate 
partnership to contribute its prop- 
erty to a new corporation (“Newco”) 
without gain recognition in ex- 
change for enough stock to consti- 
tute “control” of Newco under I.R.C. 
§368(c), if the resulting Newco will 
be a publicly held corporation, then 
it will be a C corporation, and its 
income will be subject to two levels 
of tax. As noted above, a REIT gen- 
erally is not subject to federal in- 
come tax, while the shareholders 
will generally be subject to tax on 
its distributions. 

Accordingly, an existing real es- 
tate partnership with capital-inten- 
sive needs may wish to convert to a 
REIT because a publicly held REIT 
is able to attract capital and enjoys 
flow-through benefits similar to 
those of partnerships and S corpo- 
rations under the Code.'’ Recogniz- 
ing the needs of the economy as 
early as 1960, the U. S. Congress 
passed REIT-related legislation.'® 
This legislation and that which fol- 
lowed were intended to allow the 
average-means investor the vehicle 
with which to invest in real estate 


projects otherwise unavailable. 
However, more recent amendments 
to the Code provide that a partner- 
ship which converts to a corporation 
which then elects REIT status may 
be a taxable transaction to the 
transferring partnership and, thus, 
ultimately to the partners under 
L.R.C. §351(e) as a transfer to an “in- 
vestment company.”’’ The typical 
conversion from partnership to 
(publicly held) REIT generally will 
be taxed to the partners, thus result- 
ing in immediate income tax on each 
partner’s share of “built-in gain.” 
“Built-in gain” means the difference 
between the date-of-transfer fair 
market value and adjusted basis of 
the property. This article assumes 
that the property has appreciated in 
value over the adjusted basis such 
that no built-in loss exists on the 
date of transfer. This article further 
assumes that the partners of the 
existing real estate partnership(s) 
want to avoid taxation with respect 
to the transfer if at all possible al- 
though the desire to defer income 
recognition does not necessarily fol- 
low in every circumstance. 


UPREIT: The Answer 

An umbrella partnership REIT 
(UPREIT) can be used in order to 
satisfy the partners’ needs to further 
defer built-in gain and still attract 
the investors needed for capital. In 
an UPREIT, a REIT is formed into 
which investors pool their money in 
exchange for REIT shares. Mean- 
while, an “umbrella” or “operating” 
partnership is formed into which the 
REIT contributes the public’s cash 
in exchange for a general partner’s 
interest in the umbrella partner- 
ship. The umbrella partnership also 
transfers limited partner interests 
to the existing partners (“limited 
partners”) of the partnerships own- 
ing the real property (“existing part- 
nerships”) in exchange for the part- 
nership interests in the existing 
partnerships(s) (or, in the alterna- 
tive, in exchange for the assets of the 
existing partnership). It is the 
author’s opinion that the cleaner of 
the two alternatives of the immedi- 
ately preceding sentence is to trans- 
fer in exchange for partnership in- 
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terests rather than for partnership 
property.”! I.R.C. §721(a) should ap- 
ply to the exchange such that no 
gain will be recognized on the trans- 
fers despite the investment com- 
pany type treatment provided for in 
I.R.C. §721(b) because the umbrella 
partnership does not meet the defi- 
nition of an investment company.” 
The cash infusion can then be used 
to further the purposes of the 
UPREIT and its properties. Often, 
the purposes furthered are debt pay- 
down which, as discussed below, may 
result in additional tax conse- 
quences. 


Income and Asset Tests 

The Code and the U. S. Depart- 
ment of the Treasury Income Tax 
Regulations (“Regulations”) provide 
an intricate set of income and asset 
tests which must be met in order for 
an entity to qualify as a REIT.* 
These income and asset tests boil 
down essentially to requirements 
that the type and quantity of the 
income and assets test positive as 
real property related income and 
assets. Regulations §1.856-3(g) pro- 
vides that a REIT may ‘look 
through” the partnership(s) of which 
it is a partner to the partnerships’ 
income and assets and may apply 
its proportionate share (based on its 
capital interest in each partnership) 
of each item of income or assets to 
meet the REIT’s income and assets 
tests under the Code.” For example, 
under I.R.C. §856(c)(4), at the close 
of each quarter of the REIT’s tax- 
able year, the composition of the 
REIT’s assets must meet two tests 
which generally require that the 
assets consist in large part of equity 
or mortgage interests in real prop- 
erty.”° Thus, the UPREIT “looks 
through” the umbrella partnership 
and existing partnership(s) to the 
underlying assets of each in order 
to determine that the entity does 
indeed qualify for favorable treat- 
ment as a REIT under I.R.C. §856. 


Distributions/Voting 
Rights/Conversion Rights 
In order for a public corporation 
to qualify as a REIT, the UPREIT 
must be operated in compliance 
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with the REIT-distribution require- 
ments of the Code and Regula- 
tions.”’ In addition to the distribu- 
tions to REIT shareholders (i.e., the 
investors), the limited partners re- 
ceive distributions on each limited 
partnership unit. A limited partner’s 
distribution on a limited partner- 
ship unit generally equals the divi- 
dend paid on each share of the REIT, 
but despite this “economic equiva- 
lence” of a share and a unit, the lim- 
ited partners have no voting rights 
in the REIT.” The limited partners’ 
interests in the umbrella partner- 
ship generally are convertible to 
shares in the REIT; the conversion 
will generally be taxable. However, 
if the conversion rights are not prop- 
erly structured, the transfer of the 
convertible units to the limited part- 
ner itself could be taxable rather 
than the later conversion of the 
rights.” By converting the rights, 
the limited partner can obtain vot- 
ing shares and/or liquidity because 
the shares, which are readily trade- 
able, can then be sold for cash. 


Additional Formation Issues 
Anti-abuse Regulations. Under the 
“anti-abuse” Regulations promul- 
gated pursuant to subchapter K of 
the Code, the IRS has broad powers 
to disregard the form of a transac- 
tion or series of transactions the 
principal purpose of which is to sub- 
stantially reduce the present value 
of the partners’ total tax liability in 
a manner that is inconsistent with 
the intent of subchapter K of the 
Code.* Clearly UPREIT practitio- 
ners must be concerned with these 
anti-abuse Regulations since 
UPREITs were specifically created 
as a means for the limited partners 
to defer income tax on built-in gain 
upon contribution of the property to 
the umbrella partnership instead of 
to the REIT. Regulations §1.701- 
2(d), Example 4, blesses a specific 
UPREIT structure in this regard 
because the partnership was bona 
fide and each partnership transac- 
tion was entered into for a substan- 
tial business purpose, because the 
form of each partnership transac- 
tion satisfied the principle of sub- 
stance over form, and because the 


tax consequences to each partner of 
partnership operations and of trans- 
actions between the partner and 
partnership accurately reflected the 
partners’ economic agreement and 
clearly reflected the partner’s in- 
come. But, as with any example, 
Example 4 does not answer all of the 
questions with respect to the appli- 
cation of the anti-abuse Regulations 
to UPREITs.*' Therefore, the prac- 
titioner must carefully structure the 
form and substance of the UPREIT 
with the knowledge and awareness 
that abuses can be dealt with se- 
verely. 

Contribution in Formation. In the 
formation of an UPREIT, when the 
limited partners contribute their 
existing partnership interests to the 
umbrella partnership in exchange 
for limited partnership interests in 
the umbrella partnership, I.R.C. 
§721(a) generally provides for non- 
recognition of gain or loss to the lim- 
ited partners although liability can 
trigger I.R.C. §752 deemed distribu- 


tions and potential gain.*? Certain 
other transactions during the for- 
mation of the UPREIT structure 
may cause an otherwise nontaxable 
I.R.C. §721(a) contribution to take 
on taxable characteristics, as fol- 
lows. 

Distribution of Marketable Secu- 
rity. Recently added I.R.C. §731(c) 
works in conjunction with I.R.C. 
§731(a) to force gain recognition if 
the fair market value of a distrib- 
uted marketable security exceeds 
the distributee partner’s adjusted 
basis in the partnership interest 
because I.R.C. §731(c) provides that 
the term “money” includes market- 
able securities. Accordingly, when 
the existing partnership exchanges 
its property for umbrella partner- 
ship limited partnership interests 
(i.e., a marketable security), and 
then distributes the umbrella lim- 
ited partnership interests (i.e., mar- 
ketable securities) to the limited 
partners, unless an exception or 
limitation applies, the distribution 
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should be a taxable event to the lim- 
ited partner. Exceptions® and limi- 
tations* generally do apply to such 
distributions so that the distribu- 
tions are not taxable; however, the 
practitioner should beware of I.R.C. 
§731(c). 

Contribution of Encumbered 
Property / Pay-down of Debt. Contri- 
butions of encumbered property 
which result in relief from liability 
for a partner can cause an imposi- 
tion of tax on the contributing part- 
ner under the deemed distribution 
rules of I.R.C. §§752(b) and 731.* 
Additionally, the umbrella partner- 
ship could use the cash received 
from the REIT to pay down debt 
encumbering a property. Generally, 
the pay-down of debt will similarly 
result in an I.R.C. §752(b) deemed 
distribution of money to the part- 
ner although proper planning can 
substantially alleviate the tax con- 
sequences.*® 

Disguised Sales. 1.R.C. §707(aX2)(B) 
provides “disguised sale” treatment 
on various types of partnership 
transactions. Disguised sale treat- 
ment can result in gain to a partner 
that contributes property to a part- 
nership and as part of the transac- 
tion receives a related distribution 
from the partnership. Further, a con- 
tribution to the umbrella partner- 
ship of encumbered property by a 
partner for which contribution the 
partner receives a partnership in- 
terest and cash or debt reduction*’ 
may be subject to disguised sale 
treatment.* Finally, the conversion 
rights received by limited partners 
could result in disguised sale treat- 
ment.** 

Built-in Gain. 1.R.C. §704(c) ap- 
plies a broad range of controls on 
built-in gain property contributed to 
a partnership. I.R.C. §704(c) gener- 
ally anchors the built-in gain to the 
contributing partner and requires 
that the contributing partner recog- 
nize that built-in gain upon the sale 
of the property. For example, if a 
partner contributes property with a 
date-of-contribution fair market 
value equal to $250,000,000 and 
with an adjusted basis of 
$100,000,000, the built-in gain on 
the date of contribution is 


$150,000,000. The Code generally 
allows this built-in gain to go un- 
recognized until a later time; how- 
ever, when recognized, it generally 
must be borne by the contributor so 
that no shifting of tax consequences 
is permitted. I.R.C. §737 similarly 
anchors the built-in gain when a 
distribution of built-in gain property 
is made to the partners. I.R.C. 
§704(c) provides that the “tax” de- 
preciation on the built-in gain prop- 
erty be allocated among the part- 
ners so that the contributing 
partner’s built-in gain is, over time, 
eliminated. Even though the older 
I.R.C. §704(c) Regulations prescribe 
an often onerous “ceiling rule” in the 
allocation of depreciation, more re- 
cent Regulations modify the onerous 
nature of these required alloca- 
tions.*° Each party to the transac- 
tion must beware of these Code-spe- 
cific economic consequences and 
negotiate accordingly. For example, 
only certain allocation methods are 
acceptable and an acceptable 
method for Code purposes may be 
advantageous to one side and detri- 
mental to the other. The UPREIT 
will benefit from either the tradi- 
tional method with curative alloca- 
tions or the remedial allocation 
method while the contributing part- 
ners will benefit most from the tra- 
ditional method.*' These determina- 
tions should be made pre-formation. 

Publicly Traded Partnership 
(PTP). 1.R.C. §7704 provides that 
certain partnerships be treated as 
a PTP, and thus, taxed as a corpora- 
tion. Thus, under I.R.C. §7704, the 
umbrella partnership could be taxed 
as a corporation if it does not fit 
within the PTP exceptions. 
Devastatingly, PTP status visited on 
the umbrella partnership can cause 
the REIT to lose its status as a 
REIT.” 

Existing Partnerships Terminate. 
The existing partnerships will be 
“terminated” under’ I.R.C. 
§708(b)(1)(B) and, thus, may elect to 
“step up” the assets pursuant to 
I.R.C. §754.4 The existing 
partnership(s) should consider mak- 
ing I.R.C. §754 elections on their fi- 
nal partnership tax returns, Forms 
1065. 
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DOWNREIT: An Alternative 

As discussed above, the UPREIT 
is usually structured as such begin- 
ning at the initial planning stages 
of the REIT formation, with the 
umbrella partnership formed to ef- 
fect the plan. The UPREIT has an 
advantage over an existing simple 
REIT because the existing UPREIT 
can acquire properties through the 
issuance of limited partnership 
units without the limited partner(s) 
recognizing gain. In sharp contrast, 
under I.R.C. §351, a transaction in 
which an existing REIT exchanges 
shares for properties generally will 
not qualify for nonrecognition of 
gain to the shareholder if the con- 
trol requirement of I.R.C. §351 can- 
not be met.** There is no such con- 
trol requirement for the umbrella 
partnership under the Code; therein 
lies the advantage. 

Enter the DOWNREIT, a REIT 
structure which is similar to the one 
used in the UPREIT, but which can 
be effectuated by an existing REIT 
without many of the acquisitive and 
other issues inherent either in a 
REIT or in the conversion of a REIT 
to an UPREIT.* For example, the 
DOWNREIT does not require a cen- 
tral operating partnership; rather, a 
new partnership is formed for each 
acquisitive exchange. Each exchange 
which enters into DOWNREIT solu- 
tion does so as a tax-deferred ex- 
change of properties for newly 
formed limited partnership interests 
with the REIT as the general part- 
ner. The REIT may be a general part- 
ner in numerous limited partner- 
ships. Each transaction may be 
uniquely structured in conjunction 
with the formation of a new partner- 
ship.“* Thus, a DOWNREIT is cen- 
tralized at the REIT level instead of 
at the umbrella partnership level as 
is the case in an UPREIT. The 
DOWNREIT has advantages and 
disadvantages to the UPREIT, but 
the capital markets are more enam- 
ored with the UPREIT because of the 
ease of analyzing and predicting its 
financial condition when compared 
with the DOWNREIT.” Necessarily 
the transaction costs are greater 
with the DOWNREIT because of the 
customized nature of the agreements 
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and negotiations.** The DOWNREIT 
offers fewer conflict of interest issues 
because the limited partners tend to 
have less control than in the typical 
UPREIT and, thus, should be of 
greater value to an investor.*® 


Conclusion 

Investors, professional property 
managers, and real property owners 
can pool their resources in a REIT, 
each enjoying the benefit of the oth- 
ers’ contributions. Congress pro- 
vided the vehicle for the accomplish- 
ment of each party’s goal early on 
with preferential tax treatment to 
boot. Even so, when an existing part- 
nership is targeted for acquisition 
by a REIT, the existing simple REIT 
is unable to attract the existing 
partners to the exchange because 
the partners’ gain on the exchange 
would not be tax deferred. Further, 
an existing partnership generally 
cannot simply convert to a publicly 
held REIT without the exchanging 
partners recognizing gain immedi- 
ately. The UPREIT was developed to 
fill the void. However, existing 
simple REITs are at a distinct dis- 
advantage when compared to the 
UPREIT, and thus, the DOWNREIT 
was developed to allow the existing 
simple REIT to compete with 
UPREITs for capital. O 


1T.R.C. of 1986 as amended, Subtitle 
A, Ch. 1M, Part II. A REIT must meet a 
strict regime of requirements in order 
to escape tax. This article only tangen- 
tially discusses those requirements 
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BOOK (1999) (Handbook) §1.01[1][a], at 
1-9 to 1-10 for a discussion. 
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20 742 T.M., supra note 2, at A-48. How- 
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You Should Have Called Me Sooner 


by Raymond T. (Tom) Elligett, Jr. 


he great Marlon Brando 
line from The Godfather 
comes in handy about 
every month or two. A 
trial lawyer calls to say he or she 
took an appeal and just received an 
affirmance, or a per curiam affir- 
mance. Either way, I tell them: “You 
should have called me sooner.”! 
Appellate counsel may be able to 
assist in a rehearing motion or a 
petition for discretionary review of 
a written opinion, but by then the 
case may not be retrievable. Trial 
counsel and the party might have 
been better served by associating an 
appellate expert earlier in the case. 
The growth of appellate practice 
as a specialty is well documented.’ 
This article will not dwell on the 
obvious advantages of having an 
appellate practitioner work on the 
appeal. It addresses how trial coun- 
sel might consider using an appel- 
late specialist during the trial and 
pretrial litigation phases. 


Pretrial Proceedings 

When a potential case appears 
novel or complicated, trial counsel 
may want to retain appellate coun- 
sel to help develop viable theories 
and assist in drafting the pleadings. 
This can apply to defenses as well. 
Working through tough legal issues 
up front also may save time and 
money in the long run. 

In a case in which the plaintiff 
faces a potential legal bar, such as a 
statute of limitations problem that 
depends on which statute applies, 
counsel may want to draft a com- 
plaint that details the facts so the 
court can evaluate the legal issue. 
If the defendant is going to prevail 


Appellate counsel 
may be able to 
assist in a rehearing 
motion or a petition 
for discretionary 
review of a written 
Opinion, but by then 
the case may not 
be retrievable. 


on the limitations defense as a le- 
gal matter, better for it to happen 
early, before investing substantial 
litigation time and expense. If the 
trial court does dismiss the com- 
plaint, the plaintiff may ultimately 
prevail on the legal issue on appeal.* 

Failing to properly plead a claim 
or defense can lead to the plaintiff 
or defendant receiving an adverse 
directed verdict at trial or losing on 
appeal.‘ Trial counsel may want 
their law team to help brief and 
argue summary judgment motions. 
Today’s litigators also realize how 
important motions in limine can be. 

Multiparty cases present addi- 
tional opportunities to make mis- 
takes. Trial counsel may want to 
consult with their appellate lawyer 
when it appears one party may exit 
a case through a dismissal or sum- 
mary judgment. This could signal 
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the need not only for the plaintiff 
to appeal, but also for a codefendant 
to appeal as well.® 


During Trial 

Appellate counsel can assist with 
the myriad evidentiary and other 
legal questions that come up dur- 
ing trial. This allows trial counsel 
to concentrate on his or her trial 
plan and on developing the client’s 
factual story. A second set of ears 
can listen for when a party might 
need to object or move for a mistrial, 
in order to preserve the point for 
appeal. Failing to move for a di- 
rected verdict at the appropriate 
time can be fatal to obtaining one 
during or after the trial.® 

Most trials conclude in a cre- 
scendo of activity. Even when sub- 
mitted in advance, the parties may 
be arguing the jury instructions and 
verdict form shortly before closing 
argument. Trial lawyers who have 
their appellate lawyer there to ar- 
gue these issues can focus on re- 
viewing the evidence, honing their 
closing, and maybe even reflecting 
on the case without the stress of 
arguing these legal issues. 

Counsel who fail to properly re- 
quest jury instructions can waive 
any error in refusing to give them.’ 
Lawyers should bring the requested 
instruction to the court’s attention, 
not merely file it.* Similarly, coun- 
sel must make a timely and specific 
objection to instructions they may 
wish to later appeal.® 

Appellate counsel can assist in 
presenting the party’s desired ver- 
dict form, another area fraught with 
waiver opportunities.'° Some attor- 
neys overlook the implications of 


is 
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combining inquiries on the verdict 
form. Florida’s two-issue rule makes 
this a potential concern for both 
plaintiffs and defendants. For ex- 
ample, a defendant who loses a ver- 
dict that does not distinguish be- 
tween the plaintiff’s grounds for 
recovery may not be entitled to a 
new trial, even if the defendant can 
show clear error in one ground.'! A 
plaintiff can face appellate problems 
under the same circumstances if it 
loses, or if it loses and the verdict 
combined two or more affirmative 
defenses into the same verdict ques- 
tion.'? As with some other issues, the 
federal approach to the two-issue 
rule differs significantly.’ 

Closing arguments are another 
place in which a second set of ears 
can assist in preserving issues for 
appeal. The appellate lawyer may be 
able to assist in preserving appel- 
late points if the jury returns an 
inconsistent verdict.'* 

In other than the simplest trials, 
a second lawyer is helpful, if not 
essential. Why not make it someone 
who can help the client plan for the 
appeal, no matter which side ends 
up taking it? Trial lawyers who as- 
sociate appellate attorneys for tri- 
als may find themselves adopting a 
variation of another popular slogan: 
Appellate counsel—Don’t go to trial 
without it. 


Post-Trial Matters 

An appellate specialist can assist 
in preparing or responding to post- 
trial motions. Some points are not 
preserved if not raised in authorized 
motions.’° Even for points a party 
does not have to raise to seek a new 
trial on appeal, the party should 
present them in their best light to 
the trial court. There is the chance 
the trial judge may grant the motion 
for new trial. Most lawyers consider 
it an advantage to be the appellee. 

Along with making sure the right 
motions are filed, appellate counsel 
can ensure they are timely filed. 
Failing to appreciate the differences 
for timely serving and filing post- 
trial motions in state jury and 
nonjury trials can be fatal. And, as 
with the two-issue rule, the federal 
rules differ. 


Trial counsel may want their ap- 
pellate counterpart to take charge 
of properly preparing and timely fil- 
ing the notice of appeal. Filing too 
early can be almost as bad as filing 
too late, in that it can waive certain 
potential points on appeal.’ 


Associating 
Appellate Counsel 

Trial lawyers who have appellate 
lawyers in their firm should be able 
to arrange a symbiotic relationship. 
This article will not endeavor to ex- 
plore how firm fee credit issues 
should be handled. 

Trial and appellate attorneys who 
do not practice together have sev- 
eral options. When the client is pay- 
ing on an hourly basis, retaining 
appellate counsel should be 
straightforward. Contingent cases 
may lend themselves to different 
arrangements. 

Some trial counsel prefer to pay 
an agreed hourly rate or flat fee for 
discreet projects during pretrial and 
even trial proceedings. In other 
cases, counsel might agree on appel- 
late counsel receiving a share of the 
trial contingent fee. When an attor- 
ney from another firm comes on 
board and will be sharing the con- 
tingent fee, counsel should have the 
client execute an addendum to the 
fee contract reflecting this arrange- 
ment (just as they do when a new 
lawyer will be handling the appeal). 
Particularly as the case moves to the 
appellate level, cases in which the 
prevailing party on appeal will be 
entitled to an attorneys’ fee award 
may facilitate retaining appellate 
counsel when a straight percentage 
would not be attractive." 


Conclusion 

Florida has over 100 board-certi- 
fied appellate lawyers and approxi- 
mately 1,000 members of the Appel- 
late Practice and Advocacy Section. 
Don’t wait until you and your client 
realize you should have called one 
sooner. 


1 If it’s a PCA, one might also think of 
the expression about putting a fork in 
the appeal because it’s done. There is no 
further review to the Florida Supreme 
Court from a PCA, and slim to no chance 


of a successful rehearing on one before 
the DCA, with no a strong favorite. See 
Jenkins v. State, 385 So. 2d 1356 (Fla. 
1980) (no review of pca); Lawyers Title 
Insurance Corporation v. Reitzes, 631 So. 
2d 1101 (Fla. 4th D.C.A. 1994) (sanction- 
ing lawyer for filing rehearing on a 
PCA); but see Teca, Inc. v. Mena, 24 Fla. 
L.Weekly D349 (Fla 4th D.C.A. Feb. 3, 
1999) (granting motion for rehearing 
filed after per curiam affirmance). 

2 See, e.g., L. Silberman, Plain Talk on 
Appellate Advocacy, 20 Litic. 3 (1994). 

3 See, e.g., Silva v. Southwest Florida 
Blood Bank, 601 So. 2d 1184 (Fla. 1992). 

4 See, e.g., Arky, Freed, Stearns, Watson, 
Greer, Weaver & Harris v. Bowmar In- 
strument Corporation, 537 So. 2d 561 
(Fla. 1988). 

5 See, e.g., Holton v. H. J. Wilson Co., 
Inc., 482 So. 2d 341 (Fla. 1986). 

§ See Prime Motors Inns, Inc. v. 
Waltman, 480 So. 2d 88 (Fla. 1985). 

7 R. Civ. P. 1.470(b). 

8 See Luthi v. Owens-Corning Fiber- 
glass Corp., 672 So. 2d 650 (Fla. 4th 
D.C.A. 1996). 

® See, e.g., Middelveen v. Sibson Realty, 
Inc., 417 So. 2d 275 (Fla. 5th D.C.A. 1982), 
review denied, 424 So. 2d 764 (Fla. 1982). 

10 See, e.g., Hill v. Department of Cor- 
rections, 513 So. 2d 129 (Fla. 1987). 

11 See, e.g., First Interstate Development 
Corporation v. Ablanedo, 511 So. 2d 536 
(Fla. 1987). 

12 Barth v. Khubani, 705 So. 2d 72 (Fla. 
3d D.C.A. 1997). 

13 See R. Evticett & J. ScHEB, FLORIDA 
APPELLATE PRACTICE AND ApDvocacy §3.13 
(1998). 

14 See, e.g., Grossman v. Sea Air Tow- 
ers, Limited., 513 So. 2d 686 (Fla. 3d 
D.C.A. 1987). 

15 For example, a party should renew 
its motion for judgment in accordance 
with motion for directed verdict, and 
should move for a new trial based on the 
manifest weight of the evidence. 

16 An appellant who files a notice of ap- 
peal while the appellant’s Fa. R. App. P. 
9.020(h) motions are pending abandons 
those motions. Rule 9.020(h)(3). 

17 For example, where an insured is en- 
titled to a fee under FLA. Star. §627.428, 
or a plaintiff’s recovery has triggered an 
offer of judgment. 
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Family Law 


Determining the Best Interest of the Child 
The Resolution of Name Disputes in Paternity Actions 


s William Shakespeare 

noted, a rose by any other 

name would smell as 

sweet,! but when a mother 
wants to name her daughter Rose 
and the father wants to name her 
Daisy, the court may smell trouble 
instead. When a child is born, ide- 
ally both the mother and the father 
jointly decide the child’s name. 
However, when the parents cannot 
agree, especially if the mother is not 
married to the father at the time of 
the birth, determining the name of 
the child becomes more difficult 
under the law. This article will ex- 
plore the statutory guidelines for 
establishing a child’s name, as well 
as Florida’s application of the “best 
interest of the child” standard when 
the parties cannot agree on the 
child’s name. Disputes over both 
surnames and given names will be 
discussed, as well as issues that can 
arise in the context of modification 
proceedings, in addition to initial 
paternity proceedings. 


F.S. §382.013 

Florida’s birth registration stat- 
ute, FS. §382.013, establishes the 
parameters for how a child’s name 
will appear on a birth certificate in 
a variety of factual contexts. 

Section 3, “Name of Child,” pro- 
vides that if the mother is married 
at the time of the birth, the mother 
and father whose names are en- 
tered on the birth certificate shall 
select the given name and surname 
of the child if both parents have 
custody of the child. Otherwise, the 
parent who has custody shall select 
the child’s name. The statute fur- 
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Florida’s birth 
registration statute, 
F.S. §382.013, 
establishes the 
parameters for how 
a Child’s name will 
appear on a birth 
certificate in a 
variety of factual 
contexts. 


ther provides that if the parties dis- 
agree on the surname of the child, 
and both parents have custody, the 
surname selected by the father and 
the surname selected by the mother 
shall both be entered on the birth 
certificate, separated by a hyphen, 
with the selected names entered in 
alphabetical order. Further, the 
statute provides that if the parents 
disagree on the selection of a given 
name, the given name may not be 
entered on the certificate until a 
joint agreement that lists the 
agreed-upon given name and is no- 
tarized by both parents is submit- 
ted, or “until a given name is se- 
lected by a court.” 

Similarly, the statute provides 
that if the mother is not married at 
the time of birth, the parent who 
will have custody of the child shall 
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select the child’s given name and 
surname. Section 2 provides that if 
the paternity of the child is deter- 
mined by a court of competent ju- 
risdiction, the name of the father 
and the surname of the child shall 
be entered on the certificate “in ac- 
cordance with the finding and or- 
der of the court.” 

By default, under §2, if the court 
fails to specify a surname for the 
child in a paternity action, the sur- 
name shall be entered in accor- 
dance with §3, resulting in a hy- 
phenated last name in alphabetical 
order. 

Since Florida law presumes that 
shared parenting is the preferred 
parenting arrangement in most cir- 
cumstances, absent a court order 
awarding custody to one parent or 
the total absence of one parent, the 
provisions of the statute dealing 
with both parents having custody 
normally will be controlling. 

A dispute over a given name gen- 
erally will require court action, since 
the statute prevents any given name 
from being included on the birth cer- 
tificate without a joint agreement. 
A dispute over the surname may or 
may not be resolved by court action, 
since the statute recognizes an au- 
tomatic nonjudicial solution to the 
surname issue if the parents are 
married (a hyphenated last name in 
alphabetical order), but presumes a 
court finding and order will be en- 
tered if the parents are not married 
(only using a hyphenated name as 
a backup by default in the event the 
judge in the paternity action fails to 
address the name issue). The stat- 
ute does not recognize any right on 
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the part of a married parent in a 
shared parenting context to litigate 
over the proper surname of a child, 
since it provides for an automatic 
remedy in the form of a hyphenated 
name whenever the parents cannot 
agree. 

When the ultimate decision as to 
a child’s name is placed in the hands 
of the court, an analysis must be 
made of the standard to be applied 
by the court, the potential proof to 
be presented to the court, and the 
arguments which may be available 
in various factual circumstances. 


Development of Standard 

A decision to impose a name on a 
child by court order is not to be 
taken lightly, to be made without 
adequate proof, nor to be made 
based on the interests of the par- 
ents, rather than the child. 

In Lazow v. Lazow, 147 So. 2d 12 
(Fla. 3d DCA 1962), the court heard 
an appeal from a father who opposed 
his ex-wife’s attempt to change their 
son’s surname to the mother’s 
maiden name. In reversing the 
lower court’s decision to allow the 
mother to change the child’s name, 
the Third District Court of Appeal 
noted that to change the name of a 
child so that it no longer bears the 
name of his or her father is a seri- 
ous matter “and such action may be 
taken only where the record affir- 
matively shows that such change is 
required for the welfare of the mi- 
nor.” Lazow, 147 So. 2d at 14. This 
case appears to have been the first 
to articulate a “best interest of the 
child” standard in determining the 
name of the child. 

The First District Court of Appeal 
articulated the standard even more 
specifically in Collinsworth v. 
O’Connell, 508 So. 2d 744 (Fla. 1st 
DCA 1987). In Collinsworth, upon 
determining the father’s paternity, 
the trial court ordered an amend- 
ment to the name on the birth cer- 
tificate to reflect the child’s natural 
father’s surname based on no sup- 
porting findings other than the fact 
of paternity. The First District Court 
of Appeal held that since the order 
and record on appeal reflected no 
clear legal or factual support for a 


change of name, other than the fact 
of paternity, a remand was neces- 
sary for reconsideration of the issue 
pursuant to the standard articu- 
lated in Lazow. The court noted that 
this standard, emphasizing the best 
interest of the child rather than the 
parents, would give effect to the 
same factors which govern custody 
decisions. The court went on to note 
that a name change does not sub- 
stantially affect the parental rela- 
tionship and that the discretion of 
court in such cases is to be exercised 
on the basis of some evidence other 
than a party’s conclusory assertions. 

In spite of this case law, since that 
time trial courts have repeatedly 
ordered changes in children’s sur- 
names based only on findings of 
paternity, although such decisions 
have been routinely reversed by the 
courts of appeal. 

For example, in Girten v. Andreu, 
698 So. 2d 886 (Fla. 3d DCA 1997), 
the appellate court reversed the 
trial court’s judgment which 
changed the child’s surname to the 


father’s, based solely on the father’s 
testimony that the reason that he 
wanted the surname changed was 
“because I’m the baby’s father and 
customarily children are named af- 
ter their father.” As the Third Dis- 
trict noted, the party seeking the 
name change bears the burden of 
proof and the court’s decision must 
be based on some evidence other 
than a party’s conclusory assertions. 
The court noted that the mere fact 
that paternity has been established 
does not automatically entitle the 
father to insist the child be given his 
surname, a notion which “harkens 
back to outdated societal concepts 
of legitimacy, morality, and inherit- 
ance.” Girten, 698 So. 2d at 888. In- 
stead, the standard applied was the 
best interest of the child standard. 
The court went on to note that to 
embrace the father’s position that a 
name change was required based on 
“custom” would be misguided, quot- 
ing from the Ohio Supreme Court 
in Bobo v. Jewell, 38 Ohio St. 3d 330, 
528 N.E.2d 180 (1988), at page 185: 
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“In these times of parental equal- 
ity, arguing that the child of unmar- 
ried parents should bear the pater- 
nal surname based on custom is 
another way of arguing that it is 
permissible to discriminate because 
the discrimination has endured for 
many years.” 

Similarly, in the case of Durham 
v. McNair, 659 So. 2d 1291 (Fla. 5th 
DCA 1995), the Fifth District Court 
of Appeal once again overruled a 
trial judge who had ordered that a 
child’s name be changed solely on the 
basis of paternity. The Fifth District 
noted that although pursuant to FS. 
§382.013 the trial court is authorized 
in a paternity proceeding to specify 
asurname for the child, the mere fact 
that one happens to be the father of 
the child does not automatically en- 
title him to insist the child be given 
his surname. Any change must be 
based on the trial court’s determina- 
tion that renaming is in the child’s 
best interest. 

In Bardin v. State of Florida, De- 
partment of Revenue, 720 So. 2d 609 
(Fla. lst DCA 1998), an appellate 
court once again confronted (and 
reversed) a trial court’s order which 
changed the child’s legal surname 
to the father in spite of the fact that 
the father offered no evidence that 
the change was in the best interest 
of the child. 

These cases consistently hold that 
the best interest of the child stan- 
dard is the controlling standard in 
cases seeking name changes. The 
issue then arises as to how that 
standard is to be applied in specific 
factual settings. 


Determining What Is 
in Best Interest of Child 

In Collinsworth, the court noted 
that to apply the best interest stan- 
dard in ruling on a proposed name 
change, a court should give effort to 
the same factors as in custody cases. 

No case appears to have set forth 
the specific factors which are to be 
looked at in a name change case, but 
an analysis of those appellate cases 
which have reviewed trial court rul- 
ings on proposed name changes pro- 
vides insight into what proof may 
or may not be sufficient. As noted 


Since the best 
interest of the child 
standard is to be 
applied, the input of 
psychologists and 
guardians ad litem 
should be utilized 
with regard to name 
issues. 


above, neither the mere fact of pa- 
ternity, the father’s desire, nor cus- 
tom is sufficient proof to support a 
court order changing a child’s name. 

In Levine v. Best, 595 So. 2d 278 
(Fla. 3d DCA 1992), the appellate 
court found that the trial court did 
not abuse its discretion in refusing 
to change the child’s surname where 
everyone, especially his doctors, 
knew him by his current surname. 
In Girten, the father’s desire and his 
concern that the mother’s surname 
would allow the mother greater in- 
fluence over the child fell “far short 
of the required showing of the best 
interest of the child standard.” 
Girten, 698 So. 2d at 888. 

In Azzara v. Waller, 495 So. 2d 277 
(Fla. 2d DCA 1986), the court af- 
firmed the trial court’s decision de- 
nying a petition seeking a name 
change when the record contained 
conflicting testimony from expert 
psychologists as to what would be 
in the best interest of the child. In 
that case, one psychologist opined 
that a change in name would be in 
the child’s best interest because all 
children should have the same last 
name as the family they live with, 
believing that children with a dif- 
ferent name feel guilty or feel that 
something is wrong with them. The 
other psychologist opined that such 
a name change would not be in the 
child’s best interest, since such a 
change would cause estrangement 
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from her natural father and elimi- 
nate her current freedom to use two 
different names in two different 
households. 

The one reported decision which 
did not affirm a court’s refusal to 
change a surname is enlightening. 
In Daniel v. Moats, 718 So. 2d 949 
(Fla. 5th DCA 1998), the court ad- 
dressed a situation in which a child 
carried the mother’s maiden sur- 
name even though the mother was 
now married. As a result, the child’s 
surname was different from both of 
the parents. The trial court had re- 
fused to change the child’s surname 
without explaining why this conclu- 
sion was in the child’s best interest. 
Accordingly, the court remanded the 
case to the trial court with instruc- 
tions to enter a new order, explain- 
ing why a name change was or was 
not in the child’s best interest. 

This case imposes upon the trial 
court a requirement to provide the 
reasons in its order for granting or 
denying a name change, and reflects 
that in the specific factual situation 
where the child no longer carries the 
name of either of its parents, the 
appellate court is reluctant to allow 
the name to remain unchanged 
without clearly articulated reasons 
and support thereof (contrary to the 
majority of the appellate decisions 
which overturn the trial court for 
changing the name). 

Given the lack of a list of specific 
factors to consider in deciding 
whether a name change is in a 
child’s best interest, the question 
arises as to how one properly pre- 
sents a case to the trial court either 
in support of or in opposition to a 
name change. 

Since the best interest of the child 
standard is to be applied, the input 
and recommendations of psycholo- 
gists and guardians ad litem (whose 
testimony is used routinely and ac- 
corded great weight by the trial 
courts in making custody decisions 
involving the best interest standard) 
should similarly be utilized with 
regard to name issues. 

Factors which may go into the 
analysis by such professionals, and 
by the court, include matters such 
as the following: 
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1) What is the age of the child and 
to what extent has his or her iden- 
tity been established with a given 
name? Generally, the younger the 
child, the less his identity has been 
established and, accordingly, the 
less traumatic a change of name 
may be. A name change which is 
implemented prior to the start of 
school may be less traumatic than 
after school has started, when the 
child’s name is better established 
with others. (However, a caveat with 
regard to this factor is in order. The 
court should not allow a party to 
take advantage of this factor by 
causing delays in the determination 
of the name issue and then arguing 
that the child is too old for the name 
change to be allowed). 

2) The general acceptability of hy- 
phenated names in the particular 
factual situation involved. Although 
the statute provides for the use of 
hyphenated names (in alphabetical 
order) when the parties cannot 
agree and the court does not other- 
wise order, expert opinions can be 
provided as to the appropriateness 
of a hyphenated name (and whether 
an order other than alphabetical is 
more appropriate to protect the best 
interest of the child). The child’s 
background and heritage also may 
be relevant since, in certain cul- 
tures, hyphenated names are less 
common and the use of a hyphen- 
ated name may not be in the child’s 
best interest, whereas they may be 
more common in other cultures and, 
therefore, may be in the child’s best 
interest. 


Modification Proceedings 
The birth registration statute 
which sets forth the statutory pa- 
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rameters for establishment of a 
child’s name is only applicable to the 
establishment of the name for birth 
certificate purposes. Accordingly, 
when a change of name is sought in 
a modification proceeding, the statu- 
tory scheme is inapplicable and the 
court must make its determination 
based solely on the best interest of 
the child standard established in 
common law. As in all modification 
proceedings, modification proceed- 
ings to change a child’s name can 
only occur upon a showing of a sig- 
nificant change of circumstances. 
The case law fails to provide guid- 
ance as to what constitutes a sig- 
nificant change of circumstances, 
with the exception of the Daniel v. 
Moats case, which at least infers 
that the remarriage of the mother 
and the change of her maiden name 
may constitute such a substantial 
change of circumstances. 


Conclusion 
Attempts to have the name of a 


child established or changed in con- 
nection with a paternity action or a 
modification proceeding should be 
undertaken with the same diligence, 
examination of relevant statutory 
factors, and presentation of testi- 
mony as other contested family law 
matters. Any attempt to rely upon 
custom or some presumption that 
the father’s name should automati- 
cally be included in the child’s name 
must be avoided, since even if a sym- 
pathetic trial judge can be convinced 
that such evidence is sufficient, the 
court of appeal is likely to reverse if 
the decision is based on such an in- 
sufficient record. O 


' WILLIAM SHAKESPEARE, ROMEO AND 
Juuiet. A larger portion of Juliet’s mono- 
logue is cited by the court in a case in- 
volving a name dispute in a paternity 
action in Azzara v. Waller, 495 So. 2d 277 
(Fla. 2d D.C.A. 1986), with the court not- 
ing that although for Juliet, surnames 
may be unimportant or even sometimes 
a nuisance, for adults surnames are an 
important part of identity. 
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Florida’s Anti-Money Laundering Statutes 


Ithough much has been 

said and written about 

the “war on drugs,” the 

ongoing battles on the 
money laundering! front have not 
received the same degree of atten- 
tion. Nevertheless, the Florida Leg- 
islature has armed law enforce- 
ment officers with myriad statutes 
that impose criminal and civil pen- 
alties on individuals who launder 
criminal proceeds in our state. 
These misunderstood and under- 
used law enforcement weapons 
could be the seam of any coordi- 
nated and successful state money 
laundering prosecution. These stat- 
utes are best understood when ana- 
lyzed within the context of a typi- 
cal state-level money laundering 
case. 


Typical State-Level Money 
Laundering Investigation 

Police detectives follow a man 
and woman while they make deliv- 
eries of large amounts of U.S. cur- 
rency to several area businesses. 
Later, each business owner con- 
firms receiving the U.S. currency as 
payment for debts arising from 
sales of merchandise shipped to 
Colombia or Venezuela. None of the 
proprietors file any type of currency 
transaction report despite receiving 
cash in excess of $10,000. 

The detectives also see the unem- 
ployed couple visiting different 
banks where either the man or the 
woman makes cash deposits into 
several bank accounts. The bank 
accounts are under different names 
and do not belong to the couple. 
Some of the accounts are controlled 
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by Israel Reyes 


The legislature has 
equipped law 
enforcement with 
several interrelated 
Criminal and civil 
sanctions to combat 
this facet of 
organized crime. 


by an individual in Colombia while 
others belong to businesses en- 
gaged in exporting products to 
South America.” Neither one of 
them is in privity of contract with 
the account holders or business en- 
tities. The couple makes the cash 
deposits in round-figure increments 
of $2,000, $3,000, or $9,000 to avoid 
government currency transaction 
reporting requirements.* On one 
occasion, after making a deposit 
with a lobby teller, the man uses the 
drive-through of the same branch 
to make another cash deposit into 
a different account. 

The detectives later discover an 
out-of-state company that shipped 
merchandise to Colombia and ac- 
cepted cash deposits into its check- 
ing account via a Miami branch of 
the bank where the company has 


an account. The company accepted 
the cash deposit even though it had 
never conducted business in the 
State of Florida and was not in priv- 
ity of contract with the either the 
man or the woman. 

Subsequent police searches re- 
veal large amounts of U.S. currency 
in the couple’s car and home. The 
money is wrapped with rubber 
bands, separated into stacks, and 
sorted by denominations.‘ A drug- 
trained dog alerts to the green- 
backs.® The couple goes on to ex- 
plain that an individual they 
arranged to meet in a shopping cen- 
ter parking lot delivered the money 
to them. The couple believes the 
funds are drug proceeds and denies 
ownership of the money. 


Florida’s Anti-Money 
Laundering Initiative 

The parties involved in the afore- 
mentioned scheme face a blanket of 
interconnecting statutes skillfully 
crafted by lawmakers to combat 
organized money laundering. For 
brevity, this article will analyze the 
couple’s actions. From a criminal 
standpoint, the couple has violated 
provisions of the Money Transmit- 
ter Code,® the Florida Control of 
Money Laundering in Financial 
Institutions Act,’ the Florida anti- 
money laundering statute,® the 
Florida RICO (Racketeer Influ- 
enced and Corrupt Organization) 
Act,® and/or the conspiracy stat- 
ute.’° On the civil side, they face 
administrative penalties for viola- 
tions of the Money Transmitter 
Code and the Florida Control of 
Money Laundering in Financial 
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Institutions Act. The couple has also 
exposed the currency and their au- 
tomobile to civil forfeiture pursuant 
to the Florida Contraband Forfei- 
ture Act.'!! If the home is not home- 
stead property,'* they may have to 
forfeit that, as well. 


Money Transmitter Code 

The felony violations of the Money 
Transmitter Code are powerful anti- 
money laundering deterrents. The 
chief portion of the code, the Florida 
Control of Money Laundering in 
Money Transmitters Act,'® was 
clearly enacted to deter 
“smurfing.”'* Under the code, a 
money transmitter is any person 
located in or doing business in 
Florida who acts as a funds trans- 
mitter.’° A funds transmitter is a 
person who engages in the receipt 
of currency or payment instruments 
for the purpose of transmission by 
courier.'© Thus, the couple in this 
scenario were acting as funds trans- 
mitters (money transmitters). Ac- 
cordingly, the code governs the 
couple and they have committed 
several felonies. 

Chief among the consummated 
crimes is the provision that makes 
it a third degree felony for a person 
other than a registered money 
transmitter to engage in the busi- 
ness of a money transmitter.'’ Like- 
wise, it is a third degree felony for a 
person to act as a vendor of a money 
transmitter when such money 
transmitter is subject to registration 
under the code but has not regis- 
tered.'® By express action, the 
Florida Legislature has directly tied 
federal money laundering violations 
to the code. For example, it is a vio- 
lation of the code’® to engage in an 
act that violates the federal money 
laundering statute” or the structur- 
ing provision of the Bank Secrecy 
Act.?! 

Additionally, if the couple willfully 
violated any provision of the Money 
Transmitter Code, or Ch. 896, com- 
mitted in furtherance of the com- 
mission of any other violation of any 
Florida state law;” as part of a pat- 
tern of illegal activity involving fi- 
nancial transactions exceeding $300 
but less than $20,000 in any 12- 


month period; as part of a pattern 
of illegal activity involving financial 
transactions exceeding $20,000 but 
less than $100,000 in any 12-month 
period; or, as part of a pattern of 
illegal activity involving financial 
transactions exceeding $100,000 in 
any 12-month period,” they could 
face more serious escalating felony 
charges. This statute illustrates how 
the legislature has joined related 
statutes to create an overall anti- 
money laundering scheme by incor- 
porating Ch. 896.” Fines for violat- 
ing any of the Money Transmitter 
Code crimes can range from up to 
$250,000 to twice the value of the 
financial transaction, whichever is 
greater.”’ On a second or subsequent 
conviction for or plea of guilty or 
nolo contendere to a violation, the 
fine may be up to $500,000 or quin- 
tuple the value of the financial 
transaction, whichever is greater.” 


Florida Control of 
Money Laundering in 
Financial Institutions Act 
The Florida Control of Money 
Laundering in Financial Institu- 
tions Act,”® has incorporated the fed- 
eral statutory and regulatory defi- 
nition of financial institution to 
include any person engaged in the 
business of transmitting funds.*° 
Under current regulations, financial 
institutions must file a currency 
transaction report, IRS Form 4789, 


on any cash transaction of more 
than $10,000.*! Thus, the man and 
the woman can be held criminally 
liable for failing to comply with the 
reporting requirements imposed 
under this section.*? Additionally, a 
person is subjected to various in- 
creasing levels of felony liability 
when willfully violating any provi- 
sion of the Florida Control of Money 
Laundering in Financial Institu- 
tions Act (failing to file a currency 
exchange report),®® F.S. Ch. 896, or 
any similar state or federal law if 
the violation is committed in fur- 
therance of the commission of any 
violation of Florida law;** commit- 
ted as part of a pattern of illegal 
activity involving financial transac- 
tions exceeding $300 but less than 
$20,000 in any 12-month period;*° 
committed as a part of a pattern of 
illegal activity involving financial 
transactions exceeding $20,000 but 
less than $100,000 in any 12-month 
period;®* or, committed as part of a 
pattern of illegal activity involving 
financial transactions exceeding 
$100,000 in any 12-month period.*’ 
The fines here are identical to the 
fines imposed under the Money 
Transmitter Code.** The statutory 
language is nearly identical.*® This 
nearly identical language again il- 
lustrates the Florida Legislature’s 
intent to tailor a comprehensive 
multifaceted and interrelated anti- 
money laundering initiative. 


| promise to tell the truth, the whole truth, and nothing 
but the truth, with a margin of error of plus or minus five percent. 
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This section is sewn to F.S. Ch. 896 
in other ways. For example, this act 
requires every financial institution 
to keep a record of each financial 
transaction occurring in this state 
known to involve currency or other 
monetary instrument of a value in 
excess of $10,000 to involve the pro- 
ceeds of specified unlawful activity, 
or designed to evade the reporting 
requirements of this section, F.S. Ch. 
896, or any similar state or federal 
law while maintaining appropriate 
procedures to ensure compliance 
with this section, F.S. Ch. 896, and 
any other similar state or federal 
law.*° Additionally, any financial in- 
stitution may keep a record of any 
financial transaction occurring in 
this state, regardless of the value, if 
it suspects the transaction to involve 
the proceeds of specified unlawful 
activity.*: The Florida Legislature’s 
mandate advocating coordination of 
the state’s anti-money laundering 
statutes is clear by the adoption of 
the RICO predicate acts to define 
specified unlawful activity* and the 
inclusion of F.S. Ch. 896 violations.* 


Florida Money 
Laundering Statute 

The anti-money laundering pro- 
visions of F.S. Ch. 896 virtually mir- 
ror the elements of its federal coun- 
terpart.** Like the federal statute, 
the Florida offenses contain a trans- 
action prong and a transportation 
prong. Each prong creates three 
separate second degree felony vio- 
lations. 

One prong imposes criminal li- 
ability for transactional money 
laundering if “knowing that the 
property involved in a financial 
transaction represents the proceeds 
of some form of unlawful activity,” a 
person conducts or attempts to con- 
duct such a “financial transaction” 
which in fact involves the proceeds 
of “specified unlawful activity” ei- 
ther: with the intent to promote the 
carrying on of specified unlawful 
activity;* or, knowing that the trans- 
action is designed in whole or in part 
to conceal or disguise the nature, the 
location, the source, the ownership, 
or the control of the proceeds of 
specified unlawful activity;* or, 


Like the federal 
statute, the Florida 
offenses contain a 
transaction prong 

and a transportation 
prong. Each creates 
three separate 
second degree 
felony violations. 


knowing that the transaction is de- 
signed in whole or in part to avoid a 
transaction reporting requirement 
under state law.‘ 

Under the transportation branch, 
three additional second degree felo- 
nies are committed if any person 
transports or attempts to transport 
a monetary instrument or funds: 
with the intent to promote the car- 
rying on of specified unlawful activ- 
ity;** or, knowing that the monetary 
instrument or funds involved in the 
transportation represent the pro- 
ceeds of some form of unlawful ac- 
tivity and knowing that such trans- 
portation is designed in whole or in 
part to conceal or disguise the na- 
ture, the location, the source, the 
ownership, or the control of the pro- 
ceeds of specified unlawful activity;* 
or, knowing that the monetary in- 
strument or funds involved in the 
transportation represent the pro- 
ceeds of some form of unlawful ac- 
tivity and knowing that such trans- 
portation is designed in whole or in 
part to avoid a transaction report- 
ing requirement under state law.*° 

Statutory definitions play a piv- 
otal role in analyzing potential F.S. 
Ch. 896 criminal liability. “Knowing 
that the property involved in a finan- 
cial transaction represents the pro- 
ceeds of some form of unlawful ac- 
tivity” means that the person knew 
the property involved in the trans- 
action represented proceeds from 
some form, though not necessarily 
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which form, of activity that consti- 
tutes a felony under state or federal 
law, regardless of whether such ac- 
tivity is specified unlawful activity.* 
In defining what offenses constitute 
“specified unlawful activity,” the 
legislature has equated those of- 
fenses with the Florida and federal 
RICO predicate acts.** Thus, “speci- 
fied unlawful activity” can include, 
but is not limited to: 1) any viola- 
tion of F.S. §655.50 (10)(b)1 (1997), 
the Florida Control of Money Laun- 
dering in Financial Institutions Act, 
committed as part of a pattern of 
illegal activity involving financial 
transactions exceeding $100,000 in 
any 12-month period; 2) any viola- 
tion of F.S. Ch. 893 (1997), the 
Florida Controlled Substances Act; 
3) any violation of F.S. Ch. 895 
(1997), the Florida RICO Act; or 4) 
any violation of F.S. §896.102 (1997) 
(not reporting the receipt of more 
than $10,000 in U.S. currency re- 
ceived in trade or business).** Be- 
cause the Florida RICO predicate 
acts include the predicate acts un- 
der the federal RICO statute, speci- 
fied unlawful activity also includes, 
among others, any violation of 18 
U.S.C. §1952 (1998), relating to rack- 
eteering; any violation of 18 U.S.C. 
§1956 (1998), the federal Money 
Laundering Act; and/or any viola- 
tion of the federal Currency and 
Foreign Transactions Reporting Act 
a/k/a The Bank Secrecy Act, to wit: 
31 U.S.C. §5311 (1998) et al. Like 
the applicable provisions of the 
Florida Control of Money Launder- 
ing in Financial Institutions Act, the 
legislature has again incorporated 
relevant federal statutes and regu- 
lations to define a financial institu- 
tion as any person engaged in the 
business of transmitting funds. 
Lastly, the statute defines a “finan- 
cial transaction” as a transfer or 
delivery of currency by whatever 
means effected which in any way or 
degree affects commerce.*” 

Thus, the couple exposed them- 
selves to criminal liability when 
they transported and delivered the 
illegal drug proceeds (cash) to the 
various businesses as well as the 
banks where they subsequently 
made the structured deposits. This 
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is true because the woman believed 
the money was drug proceeds. Con- 
sequently, if correctly applied, the 
Florida statutory definition of a fi- 
nancial institution clearly reflects 
that the man and the woman, indi- 
vidually or collectively, are a finan- 
cial institution. 


Florida RICO Act 

The federal and state RICO stat- 
utes are among the most powerful 
law enforcement tools in existence 
today to combat organized crime. 
Under the Florida version, rack- 
eteering activity means “to commit, 
to attempt to commit, to conspire to 
commit, or to solicit, coerce, or in- 
timidate another person to commit 
any violation of” F.'S. §655.50 (1997) 
relating to reports of currency trans- 
actions, when such violation is pun- 
ishable as a felony; F.'S. Ch. 893, re- 
lating to drug abuse prevention and 
control; or F.'S. Ch. 896, relating to 
offenses related to financial trans- 
actions; or any conduct defined as 
“racketeering activity” under 18 
U.S.C. §1961(1) (1998).** Accordingly, 
the couple could be charged pursu- 
ant to this act because it is unlaw- 
ful for any person who has with 
criminal intent received any pro- 
ceeds derived, directly or indirectly, 
from a pattern of racketeering ac- 
tivity to use or invest, whether di- 
rectly or indirectly, any part of such 
proceeds, or the proceeds derived 
from the establishment or operation 
of any enterprise;*® through a pat- 
tern of racketeering activity to ac- 
quire or maintain, directly or indi- 
rectly, any interest in or control of 
any enterprise;® employed by, or 
associated with, any enterprise to 
conduct or participate, directly or 
indirectly, in such enterprise 
through a pattern of racketeering 
activity;®! or, to conspire or endeavor 
to violate any of the above provi- 
sions.” 


Florida Contraband 
Forfeiture Act 

The Florida Contraband Forfei- 
ture Act defines a contraband article 
as any vessel, aircraft, item, object, 
tool, substance, device, weapon, 
machine, vehicle of any kind, money, 


securities, record, research, nego- 
tiable instrument, or currency, 
which was used or was attempted 
to be used as an instrumentality in 
the commission of, or in aiding or 
abetting in the commission of any 
felony.®* Any contraband article is 
subject to forfeiture pursuant to the 
Florida Contraband Forfeiture Act 
because it is unlawful to transport, 
carry, or convey any contraband ar- 
ticle in, upon, or by means of any 
vessel, motor vehicle, or aircraft; to 
conceal or possess any contraband 
article; to use any vessel, motor ve- 
hicle, aircraft, other personal prop- 
erty, or real property to facilitate the 
transportation, carriage, convey- 
ance, concealment, receipt, posses- 
sion, purchase, sale, barter, ex- 
change, or giving away of any 
contraband article; to conceal, or 
possess, or use any contraband ar- 
ticle as an instrumentality in the 
commission of or in aiding or abet- 
ting in the commission of any felony 
or violation of the Florida Contra- 
band Forfeiture Act; or to acquire 
personal property by the use of pro- 
ceeds obtained in violation of the 
Florida Contraband Forfeiture 
Therefore, the currency and the ve- 
hicle used by the couple is contra- 
band and will be forfeited to the 
appropriate law enforcement agency 
specifically as it relates to the com- 
mission of the Money Transmitter 
Code violation.” 


Administrative Sanctions 
Administratively, the couple faces 
several additional sanctions. Under 
the Money Transmitter Code® and 
the Florida Control of Money Laun- 
dering in Financial Institutions 
Act,®’ any person who willfully vio- 
lates any provision of F‘S. §§560.123, 
655.50 or Ch. 896 (1997) is also li- 
able for a civil penalty of not more 
than the greater of the value of the 
financial transaction involved or 
$25,000, not to exceed $100,000.® 
The couple could also face supple- 
mental civil RICO sanctions. 


Conclusion 

Drug trafficking and its byproduct, 
money laundering, have become sig- 
nificant problems in Florida.” In 


response, the legislature has 
equipped law enforcement with sev- 
eral interrelated criminal and civil 
sanctions to combat this facet of or- 
ganized crime. As money laundering 
techniques become more sophisti- 
cated, most notably through the 
Black Market Peso Exchange, law 
enforcement will continue to face 
new challenges in repelling this 
criminal offensive. As a result of this 
intervention of state and federal 
statutory and regulatory scheme, 
Florida law enforcement officials 
now have some of the necessary 
tools. Clearly, the complexity of and 
obfuscation created by sophisticated 
money laundering schemes can only 
be unraveled by aggressive and tem- 
pered prosecutions coupled with ju- 
dicial application of these sanctions. 
The legislature’s intent at amass- 
ing a strategic state based anti- 
money laundering initiative is clear 
from the tailored nature of the stat- 
utes quilted together by federal 
statutory stitching. However, the 
eventual deterrent value of these 
statutes will be maximized only if 
the criminal penalties, under the 
sentencing guidelines, are in- 
creased. One such option could be 
to increase the penalties under FS. 
Ch. 896 contingent on the amount 
of funds involved in the transaction 
or transportation similar to the es- 
calating penalties in the Money 
Transmitter Code and the Florida 
Control of Money Laundering in Fi- 
nancial Institutions Act. The one 
constant is that money laundering 
will continue to occur and thrive in 
this state unless it is addressed and 
attacked at the local level. O 


! Money laundering is the process by 
which one conceals the existence, ille- 
gal source, or illegal application of in- 
come, and disguises that income to make 
it appear legitimate. Through money 
laundering, the criminal transforms the 
monetary proceeds derived from crimi- 
nal activity into funds with a deceptively 
legal source. A diverse and often com- 
plex process, it involves three indepen- 
dent steps that often occur simulta- 
neously: placement, layering, and 
integration. Placement is physically 
placing bulk cash proceeds. Layering 
entails separating the proceeds of crimi- 
nal activity from their origins through 
layers of complex financial transactions. 
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Integration is providing an apparently 
legitimate explanation for the illicit pro- 
ceeds. Money laundering remains a cor- 
ollary of the illegal drug trade. 

2 According to the U.S. Department of 
Justice, National Drug Intelligence Cen- 
ter and the U.S. Department of the Trea- 
sury, Financial Crimes Network, 
Colombia’s Black Market Peso Exchange 
(BMPE) may be the most significant 
money laundering system in the Ameri- 
cas and the greatest challenge to law 
enforcement’s anti-money laundering 
programs. The system involves the use 
of a BMPE to return substantial 
amounts of dollars from illegal U.S. drug 
sales to Colombia as imported goods. 
Drug traffickers sell U.S. currency at a 
discount to money brokers, who assume 
the responsibility for placing the funds 
into the financial systems. The BMPE 
fuels Colombia’s contraband market, 
accounting for an estimated $3 billion 
to $6 billion annually. The system in- 
volves the use of individuals in both 
Colombia and the U.S. to open checking 
accounts in the United States. Checks 
drawn on these accounts will then ei- 
ther be sold on the black market or used 
to pay debts. The same or other individu- 
als will also deliver cash to businesses 
as payment for merchandise shipped to 
Colombia on consignment or make cash 
deposits into accounts. In this manner, 
the Colombian buyer’s debt is paid to the 
U.S. company, the drug dealer’s US. cur- 
rency has been laundered, and the bro- 
ker has received a commission from both 
parties. The unlicensed money transmit- 
ter (money courier) receives a fee for 
transporting and/or depositing the U.S. 
drug dollars. 

3 This is known as structuring or 
structuring a transaction. A person 
structures a transaction if that person, 
acting alone, or in conjunction with, or 
on behalf of, other persons, conducts or 
attempts to conduct one or more trans- 
actions in currency, in any amount, at 
one or more financial institutions, on one 
or more days, in any manner, for the 
purpose of evading the reporting re- 
quirements. “In any manner” includes, 
but is not limited to, the breaking down 
of a single sum of currency exceeding 
$10,000 into smaller sums, including 
sums at or below $10,000. 31 C.F.R. 
§103.11(gg) (1998). 

* This is known as a “quick count 
bundle.” Persons engaged in drug traf- 
ficking and money laundering package 
drug dollars in this fashion to minimize 
the time spent together during transac- 
tions by enabling those counting the 
money to quickly fan the bundle reveal- 
ing each bill and providing an accurate 
count in very little time. 

5 A positive dog alert indicates that the 
currency or item has recently or just be- 
fore packaging been in close or actual 
proximity to a significant amount of nar- 
cotics and/or illegal drugs and is not the 
result of any alleged innocent environ- 
mental contamination of circulated U.S. 
currency by microscopic traces of cocaine. 


Stat. ch. 560 (1997). 

7 Stat. §655.50 (1997). 

8 Fia. Stat. ch. 896 (1997). 

° Fra. Stat. ch. 895 (1997). 

10 Pia. Stat. §777.04(3) (1997). 

1 Fra. Stat. §932.701 et seq. (1997). 

2 Homestead property is protected 
against forfeiture except in the circum- 
stances enumerated in FLA. Const. art. 
X, §4. Butterworth v. Caggiano, 605 So. 
2d 56 (Fla. 1992); Tramel v. Stewart, 697 
So. 2d 821 (Fla. 1997). 

18 Fia. Stat. §560.123 (1997). 

14 “Smurfing,” a phrase used by law en- 
forcement, describes the process of em- 
ploying low level employees of an unli- 
censed money transmitter to structure 
large pools of illicit drug money into 
amounts below the Bank Secrecy Act 
reporting threshold of $10,000 by either 
depositing these moneys into bank ac- 
counts, or purchasing bank checks or 
money orders, thus evading the requi- 
site currency reporting requirements. 
“Smurfs” are usually unlicensed money 
transmitters. See Fia. Stat. ch. 560 
(1997). 

15 Fria. Stat. §560.103(10) (1997). 

16 Fra. Stat. §560.103(9) (1997). 

7 Bia. Stat. §560.125(1) (1997); In Re 
Forfeiture Of One Hundred Seventy-One 
Thousand Nine Hundred Dollars 
($171,900) In United States Currency, 
711 So. 2d 1269, 1273 (Fla. 3d D.C.A. 
1998). 

18 Stat. §560.125(2) (1997). 

19 Pia. Stat. §560.111(1)(d) (1997). 

20 18 U.S.C. §1956 (1998). 

21 31 U.S.C. §5324 (1998). 

22 Fia. Stat. §560.123(8)(b)1 (1997). 
Compare Ftia. Stat. §655.50(10)(b)1 
(1997). 

23 Fia. Stat. §560.123(8)(b)1 (1997). 
Compare Stat. §655.50(10)(b)2 
(1997). 

Fria. Stat. §560.123(8)(b)2 (1997). 
Compare Stat. §655.50(10)(b)3 
(1997). 

Fia. Stat. §560.123(8)(b)3 (1997). 
Compare Ftia. Stat. §655.50(10)(b)4 
(1997). 

26 Fa. Stat. ch. 896 (1997). 

27 Stat. §560.123(8)(c) (1997). Com- 
pare Fa. Stat. §655.50(10)(c) (1997). 

4d. 

29 Stat. §655.50 (1997). 

3° A financial institution includes, but 
is not limited to, any person engaged in 
the business of transmitting funds. Fa. 
Stat. §655.50(3)(b) (1997); 31 U.S.C. 
§5312(a)(2)(Y) (1998); 31 C.F.R. 
§103.11(n)(5) (1998). Compare F 1a. Star. 
§896.101(f) (1997). 

31 31 C.F.R. §103.22 (1998). 

82 Pia. Stat. §§655.50(4)(5) (1997). 

38 Pursuant to 31 U.S.C. §5313(a) (1998) 
and Fa. Stat. §655.50 (1997), financial 
institutions must file a currency trans- 
action report with the Treasury Depart- 
ment for every cash transaction over 
$10,000. Thus, the couple is required to 
file a currency transaction report. 

34 Fia. Stat. §655.50(10)(b)1 (1997). 
Compare F1ia. Stat. §560.123(8)(b)1 
(1997). 
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35 Fira. Stat. §655.50(10)(b)2 (1997). 
Compare Fta. Stat. §560.123(8)(b)1 
(1997). 

36 Stat. §655.50(10)(b)3 (1997). 
Compare Stat. §560.123(8)(b)2 
(1997). 

37 Stat. §655.50(10)(b)4 (1997). 
Compare Fta. Stat. §560.123(8)(b)3 
(1997). 

38 Fa. Stat. §655.50(10)(c) (1997). Com- 
pare FLa. Stat. §560.123(8)(c) (1997). 

39 See id. 

40 Fra. Stat. §655.50(4)(a) (1997). 

41 Fria. Stat. §655.50(4)(c) (1997). 

42 Fria. Stat. §655.50(g); Fia. Star. 
§896.101(1)(g) (1997); Fia. Star. §895.02 
(1997). 

4418 U.S.C. §1956 (1998). 

45 Fra. Stat. §896.101(2)(a)1 (1997). 

46 Fia. Stat. §896.101(2)(a)2.a (1997). 

47 Fria. Stat. §896.101(2)(a)2.b (1997). 

48 Fa. Stat. §896.101(2)(b)1 (1997). 

49 Fia. Stat. §896.101(2)(b)2.a (1997). 

50 Fia. Stat. §896.101(2)(b)2.b (1997). 

51 Fria. Stat. §896.101(1)(a) (1997). 

52 Bia, Stat. §896.101(1)(g) (1997). See 
also FLA. Stat. §895.02 (1997); Fa. Star. 
§655.50(3)(g) (1997). 

53 Pia. Stat. §895.02 (1997). See also 
Fra. Stat. §655.50(3)(g) (1997). 

Id. 

55 Td. 

56 Stat. §896.101(f) (1997); 31 
U.S.C. §5312(a)(2)(Y) (1998); 31 C.FR. 
§103.11(n)(5) (1998). Compare Fa. Star. 
§655.50(3)(b) (1997). 

57 Fra. Stat. §896.101(1)(d) (1997). 

58 Fia. Stat. §895.02 (1997). See also 
Fra. Stat. §896.101(1)(g) (1997); Fra. 
Stat. §655.50(3)(g) (1997). 

59 Fia. Stat. §895.03(1) (1997). 

60 Fia. Stat. §895.03(2) (1997). 

Stat. §895.03(3) (1997). 

62 Fria. Stat. §895.03(4) (1997). 

63 Fla. Stat. §932.701(2)(a) (1997). 

64 Fia. Stat. §932.701 et seq. (1997). 

85 Forfeiture of $171,900.00, 711 So. 2d 
at 1273. 

66 Fia. Stat. ch. 560 (1997). 

67 Stat. §655.50 (1997). 

68 Fria. Stat. §560.123(8)(d) (1997). Com- 
pare F1a. Stat. §655.50(10)(d) (1997). 

69 Fia. Stat. §895.05 (1997). 

% Forfeiture of $171,900.00, 711 So. 2d 
at 1275 (Miami is a center for both drug 
smuggling and money laundering). 


Israel Reyes is an assistant state 
attorney in the Miami-Dade State 
Attorney’s Office Racketeering / Orga- 
nized Crime Unit. Before becoming an 
attorney, he served for 16 years as a po- 
lice officer/detective with Miami-Dade 
Police Department. He received a B.S. 
from Florida International University 
(high honors), and a J.D. from Nova 
Southeastern University School of Law. 

This column is submitted on behalf 
of the Criminal Law Section, George E. 
Tragos, chair, and Randy E. Merrill, edi- 
tor. 


| 
ES 
3 
4 
3 
| 


Appellate Practice and Advocacy 


Liability for Negligently Disabling or 


Failing to Repair a Traffic Signal: 


Absolute Immunity in the Third District? 


n a series of decisions begin- 
ning with Metropolitan Dade 
County v. Colina, 456 So. 2d 
1233 (Fla. 3d DCA 1984), re- 
view denied, 464 So. 2d 554 (Fla. 
1985), the District Court of Appeal 
of Florida, Third District, has held 
that even when a city, county, util- 
ity company, or other responsible 
party was negligent in disabling or 
in failing to repair a traffic signal, 
the drivers involved in any subse- 
quent accident were solely respon- 
sible for their injuries, even if they 
were not at all negligent in enter- 
ing the intersection. These decisions 
significantly alter the preexisting 
standard of proximate causation, 
and with it the incentive of local 
governments and other responsible 
parties to take reasonable steps 
when disabling, or to promptly re- 
pair, malfunctioning traffic signals. 
The standard of proximate cau- 
sation in Florida is well established: 
“The key to proximate cause is fore- 
seeability.” Vining v. Avis Rent-A- 
Car Systems, Inc., 354 So. 2d 54, 56 
(Fla. 1977). As the Supreme Court 
of Florida stated in Gibson v. Avis 
Rent-A-Car System, Inc., 386 So. 2d 
520, 522 (Fla. 1980): “If an interven- 
ing cause is foreseeable the origi- 
nal negligent actor may still be held 
liable. The question of whether an 
intervening cause is foreseeable is 
for the trier of fact.” Indeed, the 
Supreme Court has issued “direc- 
tions to the appellate courts of this 
state” that issues of proximate cau- 
sation almost always are for the 
jury. Welfare v. Seaboard Coast Line 
R. Co., 373 So. 2d 886, 888 (Fla. 
1979). 


by Joel S. Perwin 


The Third District 
Court’s decisions 
have effectively 
abolished the cause 
of action for 
negligence in the 
creation of or the 
failure to repair a 
traffic control device. 


In proper cases, even intervening 
conduct which is intentional—even 
criminal—may be foreseeable, if the 
defendant should have known that 
his negligence would create the op- 
portunity for such conduct.' Indeed, 
in cases in which the defendant’s 
negligence is defined by his failure 
to prevent precisely the type of in- 
tervention which took place (i.e., 
security measures to prevent crime; 
traffic signals to prevent accidents), 
it has been held that such interven- 
tion must be considered foreseeable 
as a matter of law.” At the other end 
of the spectrum, an intervening 
cause was unforeseeable only if it 
was “highly unusual, extraordinary, 
or bizarre.” Stahl v. Metropolitan 
Dade County, 438 So. 2d 14, 21 (Fla. 
3d DCA 1983). See Palm Beach 


County Bd. of County Comm’rs v. 
Salas, 511 So. 2d 544, 547 (Fla. 
1987) (“bizarre, unusual”); Depart- 
ment of Transp. v. Anglin, 502 So. 
2d 896, 899 (Fla. 1987) (“bizarre”). 
Thus, as the Supreme Court indi- 
cated in McCain v. Florida Power 
Corp., 593 So. 2d 500, 504 (Fla. 
1992), “proximate causation gener- 
ally must be left to the fact-finder 
to resolve. ... [W]here reasonable 
persons could differ as to whether 
the facts establish proximate cau- 
sation—i.e., whether the specific 
injury was genuinely foreseeable or 
merely an improbable freak—then 
the resolution of the issue must be 
left to the fact-finder.” In cases too 
numerous to list, the appellate 
courts of Florida have held that the 
intervening negligence of the plain- 
tiff or third parties did not break 
the chain of causation, relieving the 
defendant of liability for his preex- 
isting negligence, because a reason- 
able jury could find that their neg- 
ligence was foreseeable.* 

These principles are no different 
when the original act of negligence 
is a local government’s or utility 
company’s disabling of a traffic sig- 
nal or its failure to repair a disabled 
signal of which it had knowledge. 
The leading decision is Palm Beach 
County Bd. of County Comm’rs v. 
Salas, 511 So. 2d 544 (Fla. 1987). A 
county land survey crew working at 
the intersection had blocked off the 
left-turn lane with orange traffic 
cones, “thereby making the vehicle- 
activated left turn signal a per- 
petual red light”; it “did not, how- 
ever, erect any signs prohibiting left 
turns from the remaining lanes.” Id. 
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at 545. An eastbound driver there- 
fore attempted to make a left turn 
from the open lane, but hit the Salas 
car coming the other way. The 
county argued that the eastbound 
driver’s alleged negligence, in as- 
serted violation of a traffic ordi- 
nance, relieved the county of liabil- 
ity. Noting that the driver’s “alleged 
violation of a traffic ordinance is 
merely evidence of her negligence,” 
the Supreme Court held that “the 
county could have easily foreseen 
that blocking off the turn lane, and 
deactivating the turn signal and 
thus leaving motorists with no guid- 
ance on if or when they could turn 
left, personal injury to someone was 
not a remote possibility. [The other 
driver’s] actions were not so unfore- 
seeable that the county should be 
relieved, as a matter of law and 
policy, of all liability.” Jd. at 547. 
Even if the other driver was negli- 
gent, her “confusion at this busy and 
now more dangerous intersection 
was not some remote possibility, it 
was easily foreseeable. The fact that 
[the other driver] was negligent 
when she turned left does not ren- 
der her actions so bizarre, unusual, 
or outside the realm of the reason- 
ably foreseeable that the county’s 
actions did not also proximately 
cause the Salases’ injuries.” Id. 
Salas thus is faithful to the general 
rules of proximate causation and the 
principle of foreseeability. 

In its 1984 decision in Metropoli- 
tan Dade County v. Colina, 456 So. 
2d 1233 (Fla. 3d DCA 1984), review 
denied, 464 So. 2d 554 (Fla. 1985), 
the Third District Court embarked 
on a journey away from these estab- 
lished principles. And although the 
Colina holding, when limited to its 
facts, may present some debatable 
questions even under existing law, 
its subsequent extension by the dis- 
trict court cannot possibly be recon- 
ciled with existing law. 

In Colina, stormy weather had 
caused a power outage at the inter- 
section in question; given ample evi- 
dence of notice to the county, it did 
not challenge the jury’s finding of 
negligence both by the county and 
by the car which hit Ramon Colina’s 
vehicle, killing his wife, nor the 


The Supreme Court 
has issued directions 
to the appellate 
courts of this state 
that issues of 
proximate causation 
almost always are 
for the jury. 


jury’s finding that Mr. Colina was 
not at all negligent. In addition, the 
appellate court acknowledged that 
the plaintiff had proved actual cau- 
sation: “Application of the tradi- 
tional ‘but for’ test results in a con- 
clusion that the county’s omission 
was a cause in fact of Mrs. Colina’s 
death.” Colina, 456 So. 2d at 1234. 
The problem for the district court 
was proximate causation. It noted 
that Mr. Colina had complied with 
applicable Florida Statutes in treat- 
ing the intersection as a four-way 
stop; he had come to a full stop at 
the intersection; and then he had 
ventured forward. Without ex- 
pressly questioning the jury’s un- 
challenged finding that Mr. Colina 
had not been at fault, the district 
court implied that he must have 
been negligent, and held that his 
conduct, coupled with the negligence 
of the other driver, constituted su- 
perseding causes of the accident, 
relieving the county of all responsi- 
bility, id. at 1235: 


Although he realized the intersection 
presented a danger and that [the other 
driver] might not stop, Mr. Colina pro- 
ceeded across the intersection hoping to 
beat the oncoming vehicles. He would be 
expected, as a matter of law, to cross the 
intersection only when it was reasonably 
safe to do so... . [citations omitted] 


Any negligence on Dade County’s 
part simply provided the occasion for the 
actions of [the other driver] and Colina, 
which together were the proximate 
cause of Mrs. Colina’s death. ... Both 
[the other driver] and Colina could see 
that the traffic light was not function- 
ing and, by complying with statutory re- 
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quirements, could have avoided the col- 
lision. To hold the county liable on these 
facts would make it an insurer of mo- 
torists acting in disregard of their own 
safety and that of others. Such a respon- 
sibility would be an unwarranted social 
burden. Finding that reasonable persons 
could not differ on the proximate cause 
issue, we reverse the trial court’s order 
denying the county’s motion for directed 
verdict. 


Colina does not hold directly that 
Mr. Colina was negligent as a mat- 
ter of law, thus reversing the jury’s 
unchallenged finding on that ques- 
tion. It appears to hold that whether 
Mr. Colina was negligent or not, his 
observation of the malfunction at 
the intersection, his compliance 
with statutory regulations in stop- 
ping at the intersection, and his de- 
cision to venture forward, coupled 
with the other driver’s negligence, 
all were unforeseeable as a matter 
of law. Given the Supreme Court’s 
pronouncement that an intervening 
cause is unforeseeable only if it con- 
stitutes “an improbable freak,” 
McCain v. Florida Power Corp., 593 
So. 2d 500, 504 (Fla. 1992), Colina 
therefore represents the Third Dis- 
trict Court’s conclusion that a traf- 
fic accident at an intersection at 
which the signal is inoperative is an 
improbable freak, whether the driv- 
ers involved were negligent or not— 
at least when one of them appreci- 
ates that the light is out and stops 
before proceeding forward. Although 
this holding itself is inconsistent 
with the controlling test of foresee- 
ability—numerous decisions hold 
that even a negligent plaintiff’s con- 
scious appreciation of a danger may 
be foreseeable by the defendant who 
created it, and thus does not break 
the chain of causation*—at least it 
is limited to the particular facts of 
Colina. 

Subsequent Third District deci- 
sions, however, have not confined 
Colina to its facts. In Ruiz v. 
Taracomo Townhomes Condomin- 
ium Ass’n, Inc., 525 So. 2d 445 (Fla. 
3d DCA 1988), the district court was 
willing to assume that the condo- 
minium association was negligent in 
designing the driveway out of which 
a “phantom” vehicle emerged and hit 
the plaintiff. Id. at 446. Nevertheless, 
citing Colina, the court upheld a 
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summary judgment for the condo- 
minium association, on the ground 
that “the record conclusively demon- 
strates that the sole proximate cause 
of the traffic accident sued upon was 
the negligence of the ‘phantom’ ve- 
hicle in failing to yield the right-of- 
way, in pulling into the path of the 
plaintiff Daniel Ruiz, in forcing the 
plaintiff Ruiz off the road causing 
serious injuries to Ruiz.” Id. at 446. 
Unlike Colina, here there was no 
evidence that either driver con- 
sciously appreciated the danger, or 
stopped his car, thus assertedly 
breaking the chain of causation, and 
then negligently or nonnegligently 
ventured forward. In Ruiz, there was 
only an intervening act of simple 
negligence by the other driver, which 
is unforeseeable (under existing law) 
only if it is “highly unusual, extraor- 
dinary or bizarre,” Stahl v. Metropoli- 
tan Dade County, 438 So. 2d 14, 21 
(Fla. 3d DCA 1983)—’an improbable 
freak.” McCain v. Florida Power 
Corp., 593 So. 2d at 504. Thus, Ruiz 
holds that the negligent designer of 
a driveway could not foresee that an 
accident might occur there. 

Ruiz was followed by Derrer v. 
Georgia Electric Co., 537 So. 2d 593 
(Fla. 3d DCA 1988), review denied, 
545 So. 2d 1366 (Fla. 1989), in which 
the district court acknowledged both 
the power company’s “negligence in 
causing the traffic light to become 
inoperable,” and “that the subject 
negligence was a cause-in-fact of the 
aforesaid collision because arguably 
the female plaintiff would have seen 
the traffic control signal in question 
had it been operating, would have 
realized that she was approaching 
an intersection, and, consequently, 
might have avoided hitting the au- 
tomobile which entered the intersec- 
tion from her left.” Jd. at 594. Again, 
therefore, negligence and actual 
causation were not at issue. The 
perceived failure of proof was proxi- 
mate causation, informed here by 
the jury’s assignment of 30 percent 
comparative fault to the plaintiff: 


We conclude, however, that her oblivi- 
ous behavior in not realizing she was 
entering an intersection was not a rea- 
sonably foreseeable consequence of the 
defendant’s negligence in causing the 


traffic light to become inoperable. Surely, 
inoperable intersectional traffic lights do 
not, in the range of ordinary human ex- 
perience, cause automobile drivers to 
miss seeing the entire intersection 
where the light is located; such a bizarre 
occurrence is, in our view, beyond the 
scope of any fair assessment of the dan- 
ger created by the inoperable traffic 
light. This being so, the trial court cor- 
rectly concluded that the defendants’ 
negligence herein was not a proximate 
cause of the plaintiffs’ injuries. 


Derrer, 537 So. 2d at 594. 

The district court cited Colina. It 
held that notwithstanding that the 
very purpose of a traffic light is to 
prevent accidents caused either by 
negligent or nonnegligent conduct at 
an intersection, the 30 percent neg- 
ligence of a plaintiff in entering the 
intersection without stopping was 
“such a bizarre occurrence” that no 
reasonable person could be expected 
to foresee it. Jd. It was, in McCain’s 
language, “an improbable freak.” 
McCain, 593 So. 2d at 504. And here, 
too, the facts reach well beyond 
Colina. In Derrer, there was no con- 
scious appreciation of the danger, 
leading the plaintiff to stop at the 
intersection, thus assertedly break- 
ing the chain of causation, and then 
to venture forward. Further, in 
Derrer there was simple negligence 
in failing to appreciate the danger 
negligently created by the defen- 
dant. According to the Third District, 
that intervening negligence was the 
sole proximate cause of the injury. 

In Wright v. Metropolitan Dade 
County, 547 So. 2d 304 (Fla. 3d 
DCA), review dismissed, 553 So. 2d 
1168 (Fla. 1989), the traffic light 
malfunctioned, displaying either a 


continuous red signal or a flashing 
red signal. The plaintiffs halted, at- 
tempted to cross the intersection, 
and were struck by an oncoming 
motorist with the right-of-way. Cit- 
ing Colina, the district court af- 
firmed a summary judgment for the 
county. In Metropolitan Dade County 
v. Tribble, 616 So. 2d 59 (Fla. 3d 
DCA), review denied, 626 So. 2d 210 
(Fla. 1993), the car carrying the 
plaintiff's decedent was hit by a 
taxicab, whose driver admitted that 
he knew the red lightbulb on the 
signal was out, but had proceeded 
forward because his light was green. 
He collided with a crossing driver 
who also had a green light, killing a 
child. Without disturbing the jury’s 
finding that the county was negli- 
gent in failing to repair the light, the 
district court noted 

[T]he cab driver had to treat the inter- 
section as though it were regulated by a 
four-way stop sign. Thus, the jury’s find- 
ing places the cab driver in the position 
of having disobeyed the traffic signals 
in derogation of his own personal safety 
and that of the motoring public. Conse- 
quently, his actions constituted a sepa- 
rate and unusual action rendering it a 


superseding and intervening cause of 
the accident.° 


The latest decision takes Colina 
slightly outside the traffic signal 
context. Clark v. L. & A. Contract- 
ing Co., 1998 WL 870843 (Fla. 3d 
DCA Dec. 9, 1998). The district court 
cited Colina in affirming a summary 
judgment for the contracting com- 
pany effecting repairs on I-95, over 
a dissent by Judge Shevin which 
invoked the preexisting principles of 
proximate causation in Florida. The 
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contracting company had replaced 
the normal entrance ramp to I-95 
with a temporary on-ramp which 
ended abruptly at its intersection 
with the expressway. There was no 
room to merge into I-95, and no sign, 
other than an ordinary yield sign, 
which warned of the abrupt entry. 
Several accidents already had taken 
place at the intersection, but neither 
the county nor the contractor had 
done anything about them. The ac- 
cident occurred “when a car driven 
by Mr. Bermudez rear-ended a car 
on the on-ramp causing that car to 
careen across the road and collide 
with the van in which Mr. Clark was 
a passenger.” Id. at *1 (Shevin, J., 
dissenting). In opposition to the de- 
fendants’ motions for summary 
judgment, “Mr. Clark submitted ex- 
pert testimony that in the absence 
of an acceleration lane rear-end col- 
lisions on the on-ramp were a fore- 
seeable result of the improper ramp 
configuration and the lack of proper 
warning signs.” Jd. Judge Shevin 
disagreed that Colina governed 
these facts, id.: 


Unlike Colina, the record in this case 
does not demonstrate as a matter of law 
that the drivers were acting in disregard 
of their own safety and that of others. 
The plaintiff-driver in Colina observed 
the nonfunctioning traffic light, appre- 
ciated the danger, and stopped his car. 
That action broke the chain of causa- 
tion. After stopping, he proceeded to at- 
tempt to cross the intersection when it 
was not reasonably safe to do so. In the 
case before us, there were no adequate 
warning signs which would alert a driver 
to the hazardous condition attending the 
ramp traffic. In the absence of a DOT- 
mandated warning sign or a no-accel- 
eration lane warning sign, Mr. Bermudez 
did not appreciate the danger caused by 
the ramp configuration: the cars on the 
ramp would come to a complete stop. 
Because there is no other event here 
which would break the chain of causa- 
tion, L & A is not relieved of liability as 
a matter of law. 
* * * 


As the record before the court reveals 
disputed issues of fact as to proximate 
causation and the foreseeability of Mr. 
Bermudez’ asserted intervening negli- 
gence, summary judgment is inappropri- 
ate. 


Notwithstanding that a jury in 
Clark could find that the plaintiff 
had no conscious appreciation of the 
danger, did not stop at the intersec- 
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tion in light of that danger, and was 
not comparatively negligent, the dis- 
trict court applied Colina in hold- 
ing that his conduct was the sole 
proximate cause of the accident.*® 
In each of these decisions, the in- 
tervening accident, involving drivers 
who either were not negligent at all 
or were comparatively negligent, was 
held not to be a foreseeable result of 
the very condition which caused the 
accident. It might be appropriate to 
compare these decisions with Palm 
Beach County Bd. of County Comm'rs 
v. Salas, 511 So. 2d 544 (Fla. 1987), 
discussed at the outset of this article. 
The county’s survey crew in that case 
had blocked off the left-turn lane 
without informing oncoming drivers 
that left-hand turns from the other 
lanes were prohibited. The plaintiff 
consciously appreciated that the left- 
turn lane was blocked off, but she 
made a left turn from the other lane 
anyway, and was hit by an oncoming 
driver who may have violated appli- 
cable traffic regulations, which is 
evidence of negligence. Nevertheless, 
“fulntil [the other driver] approached 
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the intersection she had no notice 
that a dangerous situation existed.” 
“Planning on turning left and hav- 
ing no direction from the county as 
to whether she could do so, [the other 
driver] became confused and turned 
when the only operable traffic light 
turned green.” This “confusion at this 
busy and now more dangerous inter- 
section was not some remote possi- 
bility, it was easily foreseeable.”’ 
Thus, 

[t]he fact that [the other driver] was 
negligent when she turned left does not 
render her actions so bizarre, unusual 
or outside the realm of the reasonably 
foreseeable that the county’s actions did 
not also proximately cause the Salases’ 
injuries. The county created this danger 
and confusion and failed to warn the 
motoring public. It thus breached the 
duty it owed to the drivers, like the 
Salases who might be injured. In short, 
the county’s conduct combined with [the 
other driver’s] negligence to cause the 
Salases’ injuries. 


Id. at 547. 

It would be difficult, if not impos- 
sible, to reconcile this holding with 
the Third District Court’s decisions 
discussed above. Nevertheless, the 
Third District Court has applied 
Colina to preclude recovery in at 
least three analogous contexts. In 
Colina itself, and in Wright, the 
plaintiff consciously appreciated 
that the traffic signal was inopera- 
tive, stopped his car, and proceeded 
forward anyway. He may have been 
negligent or nonnegligent in doing 
so. In Metropolitan Dade County v. 
Tribble, the codefendant knew that 
the traffic signal was inoperative, 
but proceeded directly through the 
intersection anyway, without stop- 
ping. In Ruiz, Derrer, and Clark, in 
the light most favorable to the plain- 
tiff, the plaintiff had no conscious 
appreciation of the danger at the 
intersection, did not stop at the in- 
tersection, and either negligently or 
nonnegligently proceeded forward. 
In all three scenarios, the district 
court applied Colina, assigning 100 
percent of the fault to the plaintiff 
and the other drivers, on the ground 
that the defendant, whose admitted 
negligence also was admittedly a 
cause-in-fact of the injury, could not 
reasonably have foreseen the acci- 
dent which ensued. Even in those 
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cases in which the plaintiff and the 
other drivers were not negligent at 
all, the district court has held that 
the defendant who created the very 
danger which was a cause-in-fact of 
their collision could not have antici- 
pated that it would take place. 

Given these holdings, it is difficult 
to conceive of a scenario in which a 
defendant who negligently created or 
failed to correct an inoperable traffic 
signal could be held liable for such 
negligence in the Third District. 
Whether the plaintiff knows of the 
danger or not, whether the plaintiff 
stops at the intersection or not, 
whether the plaintiff is negligent or 
not, his conduct, coupled with that of 
other drivers (who themselves may 
not be negligent), is the sole proxi- 
mate cause of the accident. Perhaps 
there will come a case in which the 
accident takes place on a dark, stormy 
night in which the disabled traffic 
light is totally invisible, or in which 
the defendant not only has disabled 
the light but has utterly obscured it, 
so that no one could possibly see it, in 
which the district court will permit 
the assignment of some responsibil- 
ity to the defendant. In the vast ma- 
jority of cases, however, the Third 
District Court’s decisions have effec- 
tively abolished the cause of action 
for negligence in the creation of or 
the failure to repair a traffic control 
device. In the process, they have re- 
moved the incentive for local govern- 
ments, utilities, and others to take 
care in their creation of or their fail- 
ure to repair deadly conditions on 
our roadways. 


1 See Nicholas v. Miami Burglar Alarm 
Co., 339 So. 2d 175, 177 (Fla. 1976); 
Holley v. Mt. Zion Terrace Apartments, 
Inc., 382 So. 2d 98, 100 (Fla. 3d D.C.A. 
1980); Werndli v. Greyhound Corp., 365 
So. 2d 177 (Fla. 2d D.C.A. 1978); Rosier 
v. Gainesville Ins. Associates, Inc., 347 
So. 2d 1100 (Fla. 1st D.C.A. 1977); 
Rotbart v. Jordan Marsh Co., 305 So. 2d 
255 (Fla. 3d D.C.A. 1974). 

2 As the Third District Court itself put 
it in an earlier regime: “It is well-estab- 
lished that if the reasonable possibility 
of the intervention, criminal or other- 
wise, of a third party is the avoidable 
risk of harm which itself causes one to 
be deemed negligent, the occurrence of 
that very conduct cannot be a supersed- 
ing cause of a subsequent misadven- 
ture.” Holley v. Mt. Zion Terrace Apart- 


The court has held 
that the defendant 
who created the very 
danger which was a 
cause-in-fact of their 
collision could not 
have anticipated that 
it would take place. 


ments, Inc., 382 So. 2d 98, 101 (Fla. 3d 
D.C.A. 1980). Accord Werndli v. Grey- 
hound Corp., 365 So. 2d 177 (Fla. 2d 
D.C.A. 1978); Rosier v. Gainesville Ins. 
Associates, 347 So. 2d 1100 (Fla. 1st 
D.C.A. 1977). See generally W. Keeton, 
Prosser and Keeton on the Law of Torts 
§43, at 282, §44, at 303-04 (5th ed. 1984); 
Restatement (Second) of Torts §449 & 
comt. b (1965). 

3 See, e.g., Rupp v. Bryant, 417 So. 2d 
658 (Fla. 1982); McDonald v. Florida 
Dep’t of Transp., 655 So. 2d 1164, 1168 
(Fla. 4th D.C.A. 1995); State Dep’t of 
Transp. v. Brown, 497 So. 2d 678, 680 
(Fla. 4th D.C.A. 1986), review denied, 504 
So. 2d 766 (Fla. 1987); Machin v. Royale 
Green Condominium Ass’n, 507 So. 2d 
646 (Fla. 3d D.C.A. 1987); Leahy v. 
School Bd. of Hernando County, 450 So. 
2d 883 (Fla. 5th D.C.A. 1984); Loranger 
v. State Dep’t of Transp., 448 So. 2d 1036 
(Fla. 4th D.C.A. 1983); Stahl v. Metro- 
politan Dade County, 438 So. 2d 14, 22— 
24 (Fla. 3d D.C.A. 1983); Crislip v. Hol- 
land, 401 So. 2d 1115, 1117 (Fla. 4th 
D.C.A.), review denied, 411 So. 2d 380 
(Fla. 1981); McCabe v. Watson, 225 So. 
2d 346 (Fla. 3d D.C.A. 1969), cert. dis- 
missed, 232 So. 2d 739 (Fla. 1970). 

* “(U]nder the doctrine of comparative 
negligence, the plaintiffs knowledge of 
a dangerous condition will not normally 
bar recovery.” Regency Lake Apartments 
Associates, Ltd. v. French, 590 So. 2d 970 
(Fla. Ist D.C.A. 1991). Accord Blackburn 
v. Dorta, 348 So. 2d 287 (Fla. 1977); 
Hancock v. Department of Corrections, 
585 So. 2d 1068 (Fla. 1st D.C.A. 1991), 
review denied, 598 So. 2d 75 (Fla. 1992); 
Warren v. State Dep’t of Transp., 559 So. 
2d 387 (Fla. 3d D.C.A. 1990); Metropoli- 
tan Dade County v. Yelvington, 392 So. 
2d 911, 912-13 (Fla. 3d D.C.A.), review 
denied, 389 So. 2d 1113 (Fla. 1980); 
Ferber v. Orange Blossom Center, Inc., 
388 So. 2d 1074, 1075 (Fla. 5th D.C.A. 
1980); Zambito v. Southland Recreation 
Enterprises, Inc., 383 So. 2d 989, 991 
(Fla. 2d D.C.A. 1980). 
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5 The irony of the district court’s lan- 
guage in Tribble should not escape no- 
tice. Perhaps the district court is correct 
that the cab driver should have known 
that absent a working signal the inter- 
section should be treated as a four-way 
stop, and thus that the cab driver was 
at fault. But the district court neglected 
to mention that the county also knows 
the same thing. Indeed, it was the county 
which put a traffic signal at this inter- 
section instead of a four-way stop, which 
necessarily means that the county 
thought that the intersection was too 
busy—too dangerous—to accommodate 
a four-way stop. The county had actual 
knowledge—not just constructive knowl- 
edge—that accidents would likely occur 
at a four-way stop at that intersection. 
And yet the district court held that such 
accidents were not foreseeable by the 
county, as a matter of law. 

It is also ironic that events which the 
district court thought were unforesee- 
able in 1984, when Colina was decided, 
were still held to be unforeseeable 10 
years later in Tribble, even though they 
have happened over and over again in 
the interim. Given all of the identical 
fact scenarios in which traffic accidents 
have occurred, one would think that the 
Third District Court at some point would 
acknowledge what common experience 
tells all the rest of us—that traffic acci- 
dents happen when traffic lights are out. 
And yet, in case after case, as if ruling 
in a vacuum, the court continues to hold 
that events like these simply cannot be 
foreseen. 

® In a companion case, Clark v. Metric 
Engineering, Inc., 1999 WL 247742 (Fla. 
3d D.C.A. Apr. 28, 1999), the court affirmed 
a summary judgment for another defen- 
dant, over a dissent by Judge Green, 
adopting Judge Shevin’s earlier dissent. 

7 Note that the foreseeability of the in- 
tervening driver’s negligence, in the 
Supreme Court’s view, was about as far 
away from “an improbable freak” 
(McCain) as possible. It was not merely 
foreseeable; it was “easily foreseeable.” 
Salas, 511 So. 2d at 547. 


Joel S. Perwin is a shareholder in 
the Miami firm of Podhurst, Orseck, 
Josefsberg, Eaton, Meadow, Olin & 
Perwin, P.A., specializing in appellate 
litigation. He is a member of the Board 
of Directors of the Academy of Florida 
Trial Lawyers and of the American Civil 
Liberties Union of Florida. Before re- 
turning to Miami he served as counsel 
to the U. S. Senate Judiciary Commit- 
tee; associate counsel to Vice President 
Walter F. Mondale; and assistant U. S. 
attorney in Washington, D.C. He gradu- 
ated magna cum laude from Harvard 
College in 1970 and cum laude from 
Harvard Law School in 1974. 

This column is submitted on behalf 
of the Appellate Practice and Advocacy 
Section, Lucinda Ann Hofmann, chair, 
and Jacqueline E. Shapiro, chair. 
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Administrative Law 


More APA Reform: 


The 1999 Amendments to 
Florida’s Administrative Procedure Act 


n 1996, the Florida Legisla- 

ture enacted significant 

amendments to the Admin- 

istrative Procedure Act.’ 
Among other things, these amend- 
ments were designed to clarify the 
limitations on agency rulemaking au- 
thority and to “level the playing field” 
in disputes between citizens and 
their government. Subsequently, 
Florida’s appellate courts issued a 
number of decisions interpreting the 
1996 amendments to the APA in a 
fashion that some legislators say was 
not intended. In response, measures 
were filed in both the House and the 
Senate to amend the APA to clarify 
the legislature’s intent. The legisla- 
ture ultimately approved the House 
bill, CS/HB 107,? by Representative 
Ken Pruitt. This article summarizes 
some of the key provisions in that bill. 


Limitations on 
Rulemaking Authority 

Prior to 1996, appellate courts 
held that a rule is valid if it is rea- 
sonably related to the purpose of 
the enabling legislation and is not 
arbitrary and capricious.‘ In 1996, 
the legislature sought to overrule 
this judicially created test by 
amending the APA to expressly pro- 
vide that “[n]o agency shall have 
authority to adopt a rule only be- 
cause it is reasonably related to the 
purpose of the enabling legislation 
and is not arbitrary and capri- 
cious.” The amended language also 
provides that “[s]tatutory language 
granting rulemaking authority or 
generally describing the power and 
functions of an agency shall be con- 
strued to extend no further than the 


by Lawrence E. Sellers, Jr. 


The legislature has 
enacted additional 
changes to the APA, 
continuing its efforts 
to limit agency 
rulemaking authority 
and “level the 
playing field” in 
disputes between 
citizens and their 
government. 


particular powers and duties con- 
ferred by the same statute.” 

Last year, the First District Court 
of Appeal struggled to interpret this 
“particular powers and duties” lan- 
guage. In St. Johns River Water 
Management District v. Consoli- 
dated-Tomoka Land Co., 717 So. 2d 
72 (Fla. Ist DCA 1998), rev. denied 
727 So. 2d 904 (Fla. 1999),’ the 
court recognized that there were 
two possible interpretations of the 
phrase “particular powers and du- 
ties.” The statute could mean that 
the powers and duties delegated by 
the enabling statute must be “par- 
ticular” in the sense that they are 
identified (and therefore limited to 
those identified) or in the sense that 
they are described in detail.* In his 
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final order, the administrative law 
judge had adopted the latter inter- 
pretation, construing the phrase to 
mean that the enabling statute 
must “detail” the powers and duties 
that would be the subject of the rule, 
and he invalidated the proposed 
rule.’ The First District Court of 
Appeal chose the former, less re- 
strictive, interpretation, and it re- 
versed. The court went on to say: 
The question is whether the rule falls 
within the range of powers the Legisla- 
ture has granted to the agency for the 
purpose of enforcing or implementing 
the statutes within its jurisdiction. A 
rule is a valid exercise of delegated leg- 
islative authority if it regulates a mat- 
ter directly within the class of powers 
and duties identified in the statute to 
be implemented.’° 

In enacting CS/HB 107, the leg- 
islature rejected this “class of pow- 
ers and duties” interpretation. The 
bill requires that agency rules must 
be derived from “specific” legislative 
authority and expressly provides 
that an agency may not adopt arule 
simply because it is within the 
agency’s “class of powers and du- 
ties” found in the enabling statute." 

Some argued that this new lan- 
guage should apply only to those 
rules adopted after the effective 
date of the bill. Indeed, at one point 
the Senate bill was amended to pro- 
vide that the changes to the 
rulemaking authority only “apply to 
all rules adopted after the effective 
date of this act.”’* In the end, the 
legislature rejected this prospective 
approach and instead provided sim- 
ply that “it is not the intent of the 
legislature to reverse the result of 
any specific judicial decision.”'® On 
the floor, Representative Pruitt ex- 
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plained that this was intended 
merely to preserve the “law of the 
case” as to those who were parties 
to the Consolidated-Tomoka case. 

The bill also allows agencies to 
identify those rules that do not meet 
this clarified rulemaking standard 
and to shield these rules from rule 
challenges until the legislature has 
an opportunity to determine 
whether to grant the necessary spe- 
cific rulemaking authority.‘ Thus, 
agencies may protect important 
rules from rule challenges if there 
is any doubt as to whether these 
rules are authorized under the clari- 
fied rulemaking standard." 


Leveling the Playing Field 
In addition to clarifying the lim- 
its on agency rulemaking authority, 
CS/HB 107 seeks to “level the play- 
ing field” in several respects. 
Order of Presentation. In 1996, the 
legislature sought to level the play- 
ing field in proposed rule chal- 
lenges.'* The 1996 amendments ex- 
pressly provide that a proposed rule 
is not presumed to be valid or in- 
valid.'’ The amendments also ease 
the burden on the challenger by sim- 
ply requiring the challenger to “state 
with particularity the objections to 
the proposed rule and the reasons 
that the proposed rule is an invalid 
exercise of delegated legislative au- 
thority.”'* The agency then has the 
burden to prove that the proposed 
rule is not an invalid exercise of 
delegated legislative authority as to 
the objections raised.'* However, in 
Consolidated-Tomoka, the adminis- 
trative law judge interpreted this 
procedure to mean that, although 
the agency has the ultimate burden 
of establishing the validity of the 
proposed rule, the petitioner has the 
burden of going forward with the 
evidence to support the objection.” 
In dictum, the First District Court 
of Appeal indicated its approval of 
this interpretation.?! CS/HB 107 
adopts this interpretation and ex- 
pressly provides that the petitioner 
bears the burden of going forward.” 
Standard of Proof. As noted, the 
agency has the ultimate burden to 
prove that the proposed rule is not 
an invalid exercise of delegated leg- 


islative authority as to the objec- 
tions raised.”? However, a decision 
by the First District Court of Appeal 
suggested that the standard of proof 
was not clear.2* CS/HB 107 ad- 
dresses this by expressly providing 
that the standard of proof in these 
cases is a preponderance of the evi- 
dence” and not merely competent 
substantial evidence. 

Agency Authority to Reject Recom- 
mended Conclusions of Law. CS/ 
HB 107 addresses an agency’s au- 
thority to reject an administrative 
judge’s recommended conclusions of 
law. First, the bill makes clear that 
the agency in its final order may 
reject or modify only those conclu- 
sions of law “over which the agency 
has substantive jurisdiction.” 

Second, CS/HB 107 narrows an 
agency’s authority to reject an ad- 
ministrative law judge’s recom- 
mended conclusions of law. Florida 
courts have held that an agency may 
reject “without limitation” an admin- 
istrative law judge’s recommended 
conclusions of law.?’ CS/HB 107 lim- 
its this authority by providing that, 
when rejecting or modifying such 
conclusions of law, the agency must 
state with particularity its reasons 
for rejecting or modifying the recom- 
mended conclusion of law and must 
make a finding that its substituted 
conclusion of law is as or more rea- 
sonable than the conclusion that was 
rejected or modified.” 

Retroactive Rules. Generally 


speaking, an administrative rule 
has only prospective application.” 
However, the First District Court of 
Appeal recently created an excep- 
tion and held that a rule that 
“merely clarifies another existing 
rule and does not establish new re- 
quirements” may be applied retro- 
actively.*° CS/HB 107 provides that 
an agency may not adopt retroactive 
rules, including those intended to 
clarify existing law, unless expressly 
authorized by statute.*! 

Judicial Review. The APA provides 
for judicial review of agency action, 
and it requires the reviewing court 
to remand a case to the agency or to 
set aside agency action when it finds 
that the agency “has erroneously in- 
terpreted a provision of law.”*? Noth- 
ing in the APA requires the court to 
defer to the agency’s interpretation 
and nothing limits the reviewing 
court’s authority to those cases in 
which the court determines that the 
agency’s interpretation is “clearly” 
erroneous. Rather, the court is to re- 
view the agency’s interpretation of 
law de novo.** 

Nonetheless, some courts have 
held that a reviewing court must 
give “great deference” or “great 
weight” to an agency’s construction 
of a statute or rule that the agency 
is charged with enforcing.** Other 
courts have held that an agency’s 
interpretation will not be over- 
turned unless the interpretation is 
“clearly erroneous.” 
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At one point, the bill was amended 
to make it clear that a reviewing 
court is not to defer to an agency’s 
construction of a statute or rule, or 
to otherwise afford any special 
weight to the agency’s interpreta- 
tion of a statute or rule.** However, 
in an effort to address objections 
raised by the Governor’s Office, this 
provision was removed prior to fi- 
nal passage. 


Miscellaneous 

CS/HB 107 includes two other 
provisions that merit mention. 

Definition of “Agency.” The bill 
amends the definition of the term 
“agency” to expressly include a re- 
gional water supply authority.*’ The 
definition also is amended to ex- 
pressly exclude entities described in 
Ch. 298 (water control districts) and 
any “multicounty special district with 
a majority of its governing board com- 
prised of elected persons.”** In addi- 
tion, CS/HB 107 reorganizes the defi- 
nition of “agency” in an effort to make 
it easier to understand. 

School Districts. Finally, district 
school boards are authorized to 
adopt rules to implement their gen- 
eral powers under F‘S. §230.22, not- 
withstanding the new limitations on 
rulemaking authority.* 


Conclusion 

Many of the 1999 amendments to 
the APA are designed to address 
appellate decisions, including deci- 
sions interpreting the 1996 amend- 
ments. It will be interesting to see 
how the courts interpret these lat- 
est amendments. O 


1 For a discussion of some of these 
amendments, see Lawrence E. Sellers, 
Jr., The Third Time’s the Charm: Florida 
Finally Enacts Rulemaking Reform, 48 
Fa. L. Rev. 93 (1996); James P. Rhea & 
Patrick L. “Booter” Imhof, An Overview 
of the 1996 Administrative Procedure 
Act, 48 Fua. L. Rev. 1 (1996). 

2 At the time this article was written, 
CS/HB 107 had not yet been assigned a 
chapter law number and environmental 
groups were urging Governor Jeb Bush 
to veto the measure. Current information 
is available at the Florida Legislature’s 
website, <www.leg.state.fl.us>. 

8 The Senate companion, CS/CS/SB 206, 
was sponsored by Senator John Laurent. 

* E.g., General Telephone Co. of Florida 
v. Florida Public Service Commission, 
446 So. 2d 1063 (Fla. 1984); Department 


of Labor and Employment Security v. 
Bradley, 636 So. 2d 802 (Fla. 1st D.C.A. 
1994); Florida Waterworks Association 
v. State Public Service Commission, 473 
So. 2d 237 (Fla. Ist D.C.A. 1985); Depart- 
ment of Professional Regulation v. 
Durrani, 455 So. 2d 515 (Fla. 1st D.C.A. 
1984); Agrico Chemical Co. v. Florida 
Department of Environmental Regula- 
tion, 365 So. 2d 759 (Fla. 1st D.C.A. 
1978); Florida Beverage Corp. v. Wynne, 
306 So. 2d 200 (Fla. 1st D.C.A. 1975). 

5 Fia. Start. §§120.52(8) and 120.536(1). 

§ Fa. Stat. §§120.52(8) and 120.536(1). 

7 For a discussion of the court’s ruling, 
see Note, St. Johns River Water Manage- 
ment District v. Consolidated-Tomoka 
Land Co.: Defining Agency Rulemaking 
Authority Under the 1996 Revisions to 
the Florida Administrative Procedure 
Act, 26 Fia. St. U. L. Rev. 517 (1999). 

8 Consolidated-Tomoka, 717 So. 2d at 79. 

° Consolidated-Tomoka Land Co. v. St. 
Johns River Water Management District, 
DOAH Case No. 97-0870RP at 48 (final 
order entered June 27, 1997). 

10 Consolidated-Tomoka, 717 So. 2d at 
80 (emphasis supplied). 

1 Sections 2 & 3, CS/HB 107, to be codified 
at Fia. Stat. §§120.52(8) and 120.536(1). 

12 See Section 3, CS/CS/206, at 5. 

13 Section 1, CS/HB 107. 

14 Section 3, CS/HB 107, to be codified 
at Fa. Stat. §§120.536(2)(b) and (3). 

18 By Oct. 1, 1999, each agency shall 
provide to the Joint Administrative Pro- 
cedures Committee a listing of each rule 
adopted by that agency before the effec- 
tive date of the bill that exceeds the 
grant of rulemaking authority. During 
the 2000 regular session, the legislature 
is to consider whether specific legisla- 
tion authorizing the identified rules 
should be enacted. By Jan. 1, 2001, each 
agency must initiate proceedings to re- 
peal each rule identified as exceeding 
the rulemaking authority permitted by 
CS/HB 107 for which authorizing legis- 
lation does not exist. Id. 

16 Sellers, supra note 1, at 123-130. 

17 Fria. Stat. §120.56(2)(c). 

18 Td., Stat. §120.56(2)(a). 

20 Consolidated-Tomoka Land Co. v. St. 
Johns River Water Management District, 
DOAH Case No. 97-0870RP (final order 
entered June 27, 1997). 

21 Consolidated-Tomoka, 717 So. 2d at 76— 
77. For a discussion of the order of presenta- 
tion and the burden of proof in proceedings 
involving challenges to proposed rules, see 
Kent Wetherell, What is the Burden of Proof 
in Cases Involving Challenges to Proposed 
Rules, and Who Has it?, 19 Admin. Law Sec- 
tion Newsletter 9 (Sept. 1998); Edwin A. 
Bayo & John R. Rimes, Who Goes First and 
What is “Competent, Substantial Evidence” 
in a Proposed Rule Challenge?, 73 Fa. B.J. 
62 (Jan. 1999). 

22 Section 5, CS/HB 107, to be codified 
at Stat. §120.56(2)(a). 

23 Fa. Stat. §120.56(2)(a). 

24 Board of Clinical Laboratory Person- 
nel v. Florida Association of Blood Banks, 
721 So. 2d 317 (Fla. 1st D.C.A. 1998). 

26 Section 5, CS/HB 107, to be codified 
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at Stat. §120.56(2)(a). 

26 Section 6, CS/HB 107, to be codified 
at Fia. Stat. §120.57(1)(1). The legisla- 
ture thus adopts the interpretation ad- 
vanced by Judge Benton in his dissent- 
ing opinion in Department of Children 
& Families v. Patricia Morman d/b/a 
Patti Cake Nursery, 715 So. 2d 1076, 
1078-79 (Fla. ist D.C.A. 1998), as op- 
posed to the view expressed by Judge 
Ervin in his concurring opinion in that 
same case, 715 So. 2d at 1077-78. 

27 E.g., Alles v. Department of Profes- 
sional Regulation, 423 So. 2d 624 (Fla. 
5th D.C.A. 1982). 

28 Section 6, CS/HB 107, to be codified 
at Fia. Stat. §120.57(1)(1). As originally 
filed, the bill would have limited the 
agency’s authority to rejecting or modi- 
fying only those “clearly erroneous” con- 
clusions of law and interpretation of 
administrative rules. Section 4, HB 107 
at 5. This language was revised in or- 
der to address objections raised by the 
Governor’s Office. 

2° Gulfstream Park Racing Association 
v. Department of Business Regulation, 
407 So. 2d 263, 265 (Fla. 3d D.C.A. 1981). 

30 The Environmental Trust v. Depart- 
ment of Environmental Protection, 714 
So. 2d 493, 500 (Fla. Ist D.C.A. 1998). 
For a more detailed discussion of the 
court’s ruling on this point, see Ralph A. 
DeMeo, Environmental Trust v. Depart- 
ment of Environmental Protection: Who 
Do You Trust?, 20 Admin. Law Section 
Newsletter 3 (March 1999). 

31 Section 4, CS/HB 107, to be codified 
at Stat. §120.54(1)(f). 

32 Fra. Stat. §120.68(7)(d). 

33 See, e.g., F. Scott Boyd, A Traveler’s 
Guide for the Road to Reform, 22 F a. 
St. U. L. Rev. 247, 261 (1994). 

34 E.g., Smith v. Crawford, 645 So. 2d 
513, 520 (Fla. Ist D.C.A. 1994); Harloff 
v. City of Sarasota, 575 So. 2d 1324, 1327 
(Fla. 2d D.C.A. 1991), rev. denied, 583 
So. 2d 1035 (Fla. 1991); Department of 
Environmental Regulation v. Goldring, 
477 So. 2d 532, 534 (Fla. 1985). 

35 Chiles v. Department of State, 711 
So. 2d 151, 155 (Fla. 1st D.C.A. 1998); 
D.A.B. Constructors, Inc. v. Department 
of Transportation, 656 So. 2d 940, 944 
(Fla. 1st D.C.A. 1995); Orange Park Ken- 
nel Club, Inc. v. Department of Business 
and Professional Regulation, 644 So. 2d 
574, 576 (Fla. 1st D.C.A. 1994). 

36 F.g., Section 6, CS/SB 206 at 10. 

37 Section 2, CS/HB 107, to be codified 
at Fa. Stat. §120.52(1)(b)2. 

39 Section 7, CS/HB 107, to be codified 
at Stat. §120.81(1)(a). 


Laurence E. Sellers, Jr., is a part- 
ner in the Tallahassee office of Holland 
& Knight, LLP, where he practices envi- 
ronmental and administrative law. He 
received his J.D. in 1979, with honors, 
from the University of Florida. 

This column is submitted on behalf 
of the Administrative Law Section, Dan 
R. Stengle, chair, and Robert C. Downie II, 
editor. 
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Drafting the International 
Sales Contract 
by Karla C. Shippey 
Reviewed by Michael Cavendish 

Practicing international law can 
be exhilarating if you are comfort- 
ably confident you are not missing 
something important. For the occa- 
sional practitioner particularly, 
steering an international business 
transaction away from failure can 
seem daunting when a client new 
to the international scene seeks 
advice. Most business attorneys, if 
presented with a client wanting to 
buy from or sell to an international 
partner, would prefer a concise ref- 
erence outlining the framework of 
an international sales contract to 
hours of costly and frustrating re- 
search. Fortunately, Karla C. 
Shippey has written a text for non- 
specialists and international law- 
yers alike that renders completing 
an international sale approachable. 

A Short Course in International 
Contracts: Drafting the Interna- 
tional Sales Contract is a text to be 
kept close to an attorney’s desk pad. 
The book’s highly useful format is 
designed to gently draw the reader 
through three levels of interna- 
tional understanding. The first 
chapters present an overview of the 
role of the contract in international 
commerce. The focus then turns to 
new issues unique to international 
contracts that the experienced busi- 
ness attorney should be familiar 
with. Additional chapters provide 
explanations of trade terms that 
may be foreign to a new interna- 
tional practitioner and discuss the 
roles of the parties to an interna- 
tional transaction and their law- 
yers. 

Once the reader is aware of what 
a contract should do in an interna- 
tional transaction and can recog- 
nize the relevant legal terms of art, 
the middle chapters isolate recur- 
ring problems faced by interna- 
tional counsel, including interpre- 
tation and validity problems, 
compliance with import and export 


Books 


controls, and title and payment is- 
sues. The author treats the difficul- 
ties she exposes with specific ex- 
amples of contract language 
designed to prevent misunder- 
standings between buyers’ and sell- 
ers’ attorneys and avoid the disap- 
pointment that follows. The 
analysis accompanying the ex- 
amples is practical and insightful. 
The sample and explanation format 
used throughout encourage the 
reader to visit each chapter fre- 
quently and review a series of 
small, easily digested lessons. 

The third part of this excellent 
reference is designed for the attor- 
ney who is ready to draft or revise 
an international sales contract. The 
author presents eight chapters of 
annotated sample contracts, rang- 
ing from simple purchase orders to 
licensing agreements. Consulting, 
franchise, consignment, and distri- 
bution agreements are among the 
contracts covered. The author takes 
care to analyze each sample clause, 
going out of her way to provide both 
short and long form versions of key 
clauses. The sample agreements, 
like the text itself, fall short of com- 
prehensive coverage of the myriad 
topics they address. In fairness to 
the author, a multivolume treatise 
would be required to exhaust the 
areas of law that this book briefly 
illustrates. What these chapters 
lack in detail they more than make 
up for in readability. The more time- 
pressed readers may skip directly 
to these final chapters for guidance 
during their drafting process. This 
would be a mistake, however, be- 
cause the first two-thirds of the 
book provide a basic understanding 
of international contracts essential 
for a business attorney to function 
credibly with a foreign counterpart. 

The coverage of text is impres- 


sive. Over 20 major topics within in- 
ternational contracting are treated 
from a practitioner’s standpoint in 
a user-friendly format. Karla C. 
Shippey’s book is destined to be- 
come well worn with use in the 
hands of both the international 
practitioner and the business attor- 
ney desiring to cross over into in- 
ternational transactions. A Short 
Course in International Contracts: 
Drafting the International Sales 
Contract (184 pgs.) is published by 
the World Trade Press and sells for 
$19.95. 


Michael Cavendish practices corporate 
law with McGuire, Woods, Battle & 
Boothe LLP in Jacksonville. 


Sentencing Guidelines 
by Kate Stith and Jose A. Cabranes 

Fear of Judging, Sentencing 
Guidelines in the Federal Courts is 
a full scale history, analysis, and 
critique of the sentencing guide- 
lines which came into effect in 1987. 

“This is the first book-length ap- 
praisal of the guidelines’ history and 
operation. The authors reveal the 
banality, artificiality, incomprehensi- 
bility, arbitrariness, and complexity 
of guidelines sentencing as well as 
the evasion and hypocrisy that the 
guidelines have encouraged,” says 
Albert W. Alschuler of the University 
of Chicago Law School. 

Stith is a former federal prosecu- 
tor in New York City and Washing- 
ton, D.C., and Judge Jose A. 
Cabranes serves on the U.S. Court 
of Appeals for the Second Circuit in 
New York. 

Fear of Judging, Sentencing 
Guidelines in the Federal Courts 
(265 pgs.) is published by the Uni- 
versity of Chicago Press, 5801 S. 
Ellis Ave., Chicago 60637 and sells 
for $17. 


=BooksNow 


To order these books, (24hrs, 365 days) 
please call (800) 96-Book-1 (Ext. 5700) 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1999 81 


ADVERTISERS INDEX 


Best Case Solutions 82 
Blake & Blake Genealogists 25 
Blumberg Excelsior 51 
Corporate Creations 37 
Data Trace Publishing 

Company 35 
Empire Corporate Kit 5 
FloridaMedMal.com 57 
Frontier Insurance Group, Inc. 23 
Government Liaison Services 82 
Health Care Auditors, Inc. 83 


Inter-City Testing & Consulting 82 
International Genealogical 


Search 55 
JGA & Associates 30 
The Law Registry 33 
Legal Research, Inc. 82 
Lexis Law Publishing Cover 3 
Lexis-Nexis Cover 2, 3, 27 
LOIS 41 
Martindale-Hubbeli 1 
Mike Papantonio 45 
Overseas Services 

International Corp. 53 


Peed, Koross, Finkelstein & 


Crain 83 
Physicians for Quality 83 
Shepard’s Cover 2, 3, 27 
Siver Insurnace 

Management Consultants 47 


T. Rowe Price 43, 63 
UCC Filing & Search Services 7 
West Group 9, 31, 39, Cover 4 


ADVANCED FUNDING 


@ Resource Funding. We fund pend- 
ing personal injury lawsuits. If your cli- 
ent needs an interim cash advance 
while awaiting an insurance settlement, 
we can help! Phone: (423) 968-3707, 
Fax: (423) 968-2553. 


_ Inter-City Testing & 
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Technical Evaluations and 
Expert Testimony 
Inquires Welcome 
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@ Personal Injury Attorneys now you 
can get cash funding for your client (plain- 
tiff) waiting for settlement or court (Not a 
loan). If the plaintiff loses we lose. Help 
your client to hold out for a better settle- 
ment. Toll Free: 1-887-718-3195, Miami 
1-305-740-7900. 


LEGAL RESEARCH & 
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E-Mail: legal-research@mindspring.com 
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DESIGNS - $195 per International class 
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PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 
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& 15, Assignments, renewals.) 


RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
standards set for us by a D.C. Court 
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Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 


3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
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= A-A-A Attorney Referral Service. Last 
month we referred over 9000 people to our 
attorneys. Referrals for all legal categories. 
Florida/Statewide. AAA Referral carries 
100,000 Professional Liability Insurance Mtg. 
Rule 4-7.8(4) requirements for Lawyers. Look 
for our ad in the Florida Bar Annual Direc- 
tory and Martindale-Hubbell Yellow Pages. 
Call Now! 1-800-733-5342. 


QUALITY SOFTWARE, 
Now For WINDOWS® 


FASTER, SMARTER & Easier To Use. 


Best Case Bankruptcy for Windows is 
the friendliest, most powerful software 
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1.800.492.8037 
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= Save 50% on law books. Call National 
Law Resource. America’s largest law 
book dealer. All sets guaranteed excel- 
lent and up-to-date. Your satisfaction ab- 
solutely guaranteed. We buy/sell/ap- 
praise. (800)886-1800. Fax (312)382- 
0323. E-mail: lawstuff@ aol.com. 


COMPUTER SOFTWARE 


@ Family Law Software. For Windows- 
MS Word 97 & WordPerfect. Financial af- 
fidavits, child support guideline work 
sheets and more. Simple process that 
AUTO CALCULATES. $195.00. Free 
demo disk. DMS forms 954-746-5550; 
Fax: 954-748-5255; E-mail 
dmsforms @ aol.com. 


Dentistry 


@ Lewis Benjamin D.M.D. 23 years ex- 
perience, well published in dental implants 
and university affiliated. Florida licensed 
since 1976. Available for chart review, 
depositions and expert testimony. 12156 
N.W. 9th Pl., Coral Springs, FL 33071 
(954) 346-0771, Fax (954) 346-6960. 


Handwriting 


@ Forensic Document Examiner/ Hand- 
writing Expert: Don Quinn, 4040 Wood- 
cock Drive, Suite 147, Jacksonville, FL 
32207, (904) 399-3300. Thirty years ex- 
perience in Federal and State Crime Labo- 
ratories. Qualified in Federal and State 
courts. Retired FDLE Document Exam- 
iner. 
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MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 


liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 
WE HAVE SUCCESSFULLY COMPLETED OVER 10,000 CASES FOR 


3,000+ FIRMS SINCE 1986. 
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phy on www.elliottadler.com. Available for 
depositions and expert testimony. Elliot 
Adler, 150 Jupiter Key Rd. Jupiter, FL 
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INITIAL CONSULTATION OFFERED 
WITHOUT CHARGE 


1-887-OPN-WIDE 
(toll free) 676-9433 
Mark C. McCauley, D.M.D. 
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Valuations of 
Interests in Closely-held Businesses 
and Intangible Assets 


Litigation 
Estate and Gift Taxes 
Mergers and Acquisitions 


PK&F 


PEED, KOROSS, 


Certified Public Accountants 


350 S.E. 2nd Street 
Ft. Lauderdale, FL 33301 


(954) 760-9000 
(954) 760-4465 fax 
info@pkfccpa.com 
www.pkfccpa.com 


Michael A. Crain, CPA*/ABV 
Leroy Koross, CPA*, CVA 
(* regulated by State of Florida) 


Member firm of 
Financial Consulting Group, L.C. 
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Lawyer Services 


& Certified Forensic Document Exam- 
iner, Thomas Vastrick, 225 S. Swoope 
#109, Maitiand, FL 32751 (800) 544-0004. 
Formerly with U.S. Postal Inspection Ser- 
vice Crime Lab. Over 20 yrs. Experience. 
ABFDE Certified (former Board Director). 
Court qualified throughout southeast. 


Life Care Planning 


@ Life Care Solutions, Inc. Larry Lytle, 
2664 Frisco Dr., Clearwater, FL 33761 
(727) 725-7723. Licensed Florida Occu- 
pational Therapist, CLCP in progress. 


Medical-Legal Consultants 


@ SP Medical-Legal Consultants, Inc. 
Steven Pliskow, M.D., F.A.C.0.G., Board 
Certified in OB-GYN. Available for chart 
review, depositions and expert testimony. 
Reasonable Rates. Other specialties avail- 
able plantiff or defense. Call (561) 790- 
5793. 


Police Procedure / 
Security 


@ Police Procedure & Security Expert 
Witness: Twenty-six years Law Enforce- 
ment experience. Former Miami Beach 
Police Cheif. F.B.1. Academy graduate. 
University Criminal Justice Instructor. 
Court qualified. (954) 434-0413. 


Polygraph 


= Certified Polygraph Examiner - 
Leonard G. Bierman, 150 South Pine Is- 
land Road, Suite 130, Ft. Lauderdale, FL 
33324, (954) 476-9200. 30+ years expe- 
rience, Bilingual capabilities, Responsive 
scheduling, Member American and Florida 
Polygraph Assns. Qualified in both State 
and Federal courts. 


Psychiatry 


@ Expert witness for malpractice, 
IME’s, medical records, medication reac- 
tions, malingering, etc. Board Certified Fo- 
rensic Medicine. Expert witness, Dept. of 
Professional Regulation. (954) 752-9450. 


Real Estate Litigation 


= Expert Witness Real Property: 48 
years practice exclusively in Florida real 
estate law. Board Certified. AV rated. 
James L. Mack, 20185 E. Country Club 
Dr. # 607, Aventura, FL 33180 (305) 933- 
2266. 


Statistical Analysis and 
Computer Programming 


@ Statistical Analysis and Computer 
Programming: Litigation Support includ- 
ing graphs, text, & charts; Data Mining with 
analysis; Forecasting & Modeling with ex- 
planation; Custom Programming using 
SAS System® and other tools. Heidi 
Markovitz, P.O. Box 310157 Miami, FL 
33231 (305) 365-0439 voice, fax (305) 
374-8494, Simplysyst@ aol.com. 


Stockbroker Fraud/ 
Mismanagement 


@ Stockbroker Fraud / Mismanage- 
ment. Call us to talk over remedies avail- 
able to your clients who have securities 
account losses. Referral or co-counsel; 
expert witness affiliations. David McGee, 
Beggs & Lane, Pensacola, (850) 432-2451. 


Toxicology 


@ Chemical Toxicologist- Univ. Profes- 
sor with 27 years experience in chemical 
injury air sampling and expert witness. 
EPA, USDA, Amer. College of Toxicology. 
Dr. R. Lipsey (888) 595-7152. 


Trust 


= Expert Witness Trust & Bank Invest- 
ments: Twenty years investment experi- 
ence. Former vice president/portfolio man- 
ager Chase Manhattan, Sun Bank, United 
Jersey. Chartered Financial Analyst 
(1979). Cum Laude-Wharton, University 
of Pennsylvania. BS economics, dual 
major: finance/economics. Registered in- 
vestment advisor. Steve Stern, CFA, 161 
Crandon Blvd., #325, Key Biscayne, FL 
33149, (305) 374-8493. 


LAW FIRM PROFITABILITY 


@ Chief Financial Officer for rent on an 
as-needed basis. Dr. Bill McCallister has 
more than 10 years of law firm experience. 
Academic training related to profitability 
of law firms. Dr. Bill will increase partner 
income in any size law firm. Specialist in 
profitability audits, mergers & acquisitions 
and lawyer compensation programs. Ex- 
cellent references. McCallister Consult- 
ants, Inc., 3737 Aldergate Place, 
Casselberry Florida 32707, (407) 696- 
6297. e-mail costleader@msn.com. 
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STRUCTURED SETTLEMENTS/ 
LOTTERIES 


@ Top dollar paid for insurance 
settlementsand lottery winnings. Do you 
have High Net Worth Elder Clients? We 
purchase large life insurance policies from 
seniors. Heartland Capital Funding, Inc., 
www.heartlandiumpsum.com. (800)897- 


9825. 


Credible. 


Medical Experts 


Florida physicians have more credibility with 
Florida juries. We have more than 900 Florida 
physicians who have agreed to review your mal- 
practice case and, if it has merit, testify for you. 
Plaintiff or defense. 


THE ALTERNATIVE to typical referral services: 
we make full disclosures of our recruiting methods! 


Physicians for Quality 
1-800-284-3627 


www.pfq/experts.com 
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in the Florida Statutes 


LEXIS® Law Publishing Practice Code Series 


Florida Statutes and 
Rules — Civil, 1999 gaition 


You'll get BIG results from a SMALL package. 


LEXIS Law Publishing's new Practice Code Series delivers maximum 
results in an easy-to-use single volume format. You'll find that Florida 
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code set. We designed this softbound volume for you to keep on your 


volume, softbound, 
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pulls civil law from the many 
goes where you go, and volumes of Florida Code together 
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536 Minn. 


Eleanor Lovis BOOM, Respondent, 
¥. 
Roiland David BOOM, Appellant. 
No. C2-83-1956. 
Court of Appeais of Minnesota 
Case synopsis 
Review Denied June 27, 1985 


Upon motion of wife, appeal by bus- 
band from a judgment entered in a mar- 
riage dissolution proceeding was dismissed 
Husband petitioned for reinstatement of 
appeal. The Court of Appeals, Peter S. 
Popovich, J., denied the petition, and hus- 
band petitioned for further review. The 
Supreme Court, Coyne, J., 361 N.W.2d 34, 

and remanded. Upon remand, the 
District Court, Traverse County, Bruce N 
Reuther, J., divided the parties’ property 
Appeal was taken. The Court of Appeals, 
Sedgwick, J., held that: (1) disproportion- 
ate award of marital property to husband 
was justified where 12 years lapsed be- 
tween service of summons and complaint 
and marriage dissolution and property was 
acquired solely by husband during that pe- 
riod, and (2) trial court may amend its 
judgment any time before appeal time on 
judgment expires. 

Affirmed. 


1. Divorce 

Disproportionste award of marital 
property to husband was justified, where 
13 years lapsed between service of sum- 
mons and complaint and the marriage dis- 
solution and the property was acquired 
solely by husband during that period. 


2. Judgment ¢297 
Pro Trial court may amend its judgment 
any time before appeal time on judgment 
expires. 48 M.S.A., Rules Civ.Proc., Rules 
52.02, 59.03. 
3, Divorce @254(1, 2) 
Property divisiuns are final and are not 
subject to modification except when they 
are product of mistake or fraud; however, 


KeyCite 
warning flags 
appear on the cases 
in Westlaw 


Key Numbers ~ 
link cases on 
same point 


Index to where 
point is discussed 
in opinion 


367 NORTH WESTERN REPORTER, 24 SERIES 


this does not preclude trial court from re- 
viewing award if the appeal period has not 
expired and a party timely moves for 
amendment pursuant to rule. 48 MS.A., 
Rules Civ.Proc., Rule 52.02. 


4. Divorce 254(1) 

A property distribution in a judgment 
and decree is not “final” until after the 
appeal period expires. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 


Syliabus by the Court. 

1. A disproportionate award of mari- 
tal property to the husband is justified 
where 13 years elapsed between service of 
the summons and complaint and the disso- 
lution and the property was acquired solely 
by the husband during that period. 

2. A court may amend its judgment 
anytime before the appeal time on the judg- 
ment expires. 


Robert E. Van Nostrand, Wheaton, for 
respondent. 

John E. Mack, New London, for appel 

nt. 


Heard, considered and decided by POPO- 
VICH, Chief Judge, and SEDGWICK, and 
NIERENGARTEN, JJ. 


OPINION 


SEDGWICK, Judge 

Appellant Rolland Boom and respondent 
Eleanor Boom both challenge the trial 
court's division of property. Rolland also 
alleges the trial court erred: (1) in amend- 
ing its judgment decree without any find- 
ings, explanation or justification; and (2) 
awarding Eleanor attorney fees. We af- 
firm. 


FACTS 
Appellant Rolland and respondent Elea- 
nor Boom were married in 1951. They 
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